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In 1964, the Supreme Court imposed a new regime 
of press freedom on the country. Before New York Times 
v. Sullivan, all Americans, even those active in public life, 
could sue and recover damages from anyone, including 
journalists, who had libeled them. Under the traditional 
standards, the truth of a statement was a defense again 
a claim of libel. Accordingly, the press was free to pub-
lish even scathing criticism of politicians, provided that 
the criticism was truthful. But when journalists published 
falsehoods, whether willfully or carelessly, they opened 
themselves up to lawsuits from those whose reputations 
they had harmed.

New York Times v. Sullivan and subsequent cases, howev-
er, swept away these traditional standards and the whole-
some legal restraint they had imposed on the power of 
the press. From now on, the Court announced, the press 
would be held to a different and much more lenient stan-
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dard when it falsely maligned public figures. Public figures 
could sue successfully for libel only if they could demon-
strate that their defamers had acted with “actual mal-
ice”—that is, that they had knowingly published a false-
hood or had acted with reckless disregard for the truth. 
Unsurprisingly, this standard proved almost impossible to 
meet in practice, with the result that the press has become 
almost completely free to defame prominent Americans 
with legal impunity.

The consequences of New York Times v. Sullivan have 
been baleful for our nation. The ruling has undermined 
self-government by giving the press immense power over 
the public mind. Today, a partisan press routinely attempts 
to shape political outcomes by using defamation to make 
some people and some positions odious to the public. The 
more successful a leader on the Right becomes, the more 
likely that person is to be labeled a racist or a Nazi. Critics 
of America’s foreign policy establishment are frequently 
accused—without evidence—of being “puppets” of for-
eign leaders or in the pay of foreign governments. These 
smears—retailed so freely today—would have required 
much more caution in pre-1964 America, when they 
might well have landed their purveyors in court, with a 
real chance of having to pay damages.

The New York Times doctrine has also undermined our 
nation’s commitment to equality. It creates unjustifiable 
inequalities—between ordinary citizens and public figures 
(whose reputations are less protected), between journalists 
and all other professionals (who, unlike reporters, must 
face the consequences of their negligence), and between 
the press and public figures (most of whom have little 
power to resist a corporate media determined to assail 
their reputations). Finally, New York Times v. Sullivan runs 
counter to one of the basic aims of American govern-
ment: to secure the natural rights of all. Reputation, as the 
American Founders teach us, is a right as fundamental and 
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as precious, and as deserving of the government’s protec-
tion, as life, liberty, and property.

Moreover, these grave evils by no means result from 
a necessary fidelity to the Constitution. On the contrary, 
they arise from constitutional infidelity. With its opinion 
in New York Times v. Sullivan, the Supreme Court of 1964 
was not discovering and adhering to the original meaning 
of the First Amendment. It was, rather, departing from 
that meaning and imposing its own novel standards on 
our nation’s First Amendment jurisprudence. The key el-
ements of the New York Times doctrine—the distinction 
between public figures and all other Americans, and the 
burden on the former to demonstrate “actual malice” in or-
der to prevail in a libel action—are not rooted in the orig-
inal understanding of the First Amendment. The original 
understanding instead held that libel—false, defamatory 
publication—is outside the freedom of the press and not 
protected by that venerable principle. Accordingly, today’s 
Supreme Court should, at the earliest suitable opportunity, 
reverse New York Times v. Sullivan and return our nation to 
its traditional, and more wholesome and reasonable, stan-
dards of libel.  

N E W  Y O R K  T I M E S  V .  S U L L I V A N :  A  R E V O L U T I O N 
I N  L I B E L  L A W

New York Times v. Sullivan arose in the context of the 
civil rights movement. In 1960, the Committee to Defend 
Martin Luther King and the Struggle for Freedom in the 
South took out a full-page political advertisement in the 
New York Times. Titled “Heed Their Rising Voices,” the ad 
condemned Southern leaders who were resisting desegre-
gation, and in particular criticized the public officials in 
Montgomery, Alabama, for trying to suppress civil rights 
protests. Contending that he had been defamed by the 
ad, L. B. Sullivan, one of Montgomery’s elected city com-
missioners, sued the New York Times, as well as four black 
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Alabama clergymen who were signatories to the ad. The 
Alabama trial court ruled for Sullivan and awarded him 
$500,000 in damages, a verdict upheld by the Alabama 
Supreme Court. The Supreme Court of the United States, 
however, reversed this judgment, holding that Sullivan 
could not demonstrate that he had been defamed—even 
though “Heed Their Rising Voices” admittedly contained 
several false statements.

The problem with New York Times v. Sullivan is not the 
ruling it announced but the new doctrine it introduced 
into American constitutional law. The justices had good 
grounds for finding against Sullivan. There was reason 
to think that he and other official litigants were using 
Alabama libel law to silence criticism from Northern 
newspapers.1 Moreover, “Heed Their Rising Voices” did 
not mention Sullivan by name or even identify the office 
he occupied. The ad was more of a general condemnation 
of Southern official intransigence and intimidation, so that 
Sullivan had to argue that he had been defamed by impli-
cation. His libel claim, then, was weak and did not deserve 
to prevail. 

As Justice Clarence Thomas has observed, the Supreme 
Court could have rested its ruling on these considerations 
alone.2  The justices instead took an important further step, 
which has distorted American politics ever since. Writing 
for a unanimous Court, Justice William Brennan used the 
New York Times ruling to revise the country’s constitutional 
jurisprudence regarding libel and freedom of speech and 
of the press. The First Amendment, he wrote, requires 
that “public officials” who are suing for libel in relation 
to claims made about their “official conduct” have to be 
treated differently than all other litigants. To succeed, they 
must show not only that they were defamed by the pub-
lication of false allegations. They must also meet the high 
standard of demonstrating that the publisher of the de-
famatory material acted with “actual malice.” That is, pub-
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lic officials must now prove the publisher acted either with 
knowledge that the allegations were false, or with a “reck-
less disregard” for whether those allegations were false or 
true.3 Subsequent cases further developed this doctrine. 
Not only “public officials” but even “public figures,” who, 
as such, fall into a broader and vaguer category, now have 
to demonstrate “actual malice” to prevail in a defamation 
case.4

New York Times v. Sullivan thus created a revolution in 
libel law, one that has done great harm to our politics. Prior 
to this ruling, public figures (like anyone else) could sue 
and recover damages from those who had libeled them. 
The truth of a claim was considered a defense against libel. 
Journalists were therefore free to publish even biting criti-
cism of public figures, so long as the criticism was based on 
accurate information. Those who went beyond the truth, 
however, placed themselves in legal jeopardy. Thus the pre-
New York Times libel standards provided for freedom of 
the press while at the same time placing in the hands of 
public figures a legal check on the abuses of press free-
dom—a check that worked both to protect the reputations 
of individuals and to promote the truthfulness of public 
discourse.

The New York Times doctrine, however, effectively put 
an end to this wholesome legal check on the power of the 
press. Truth remains a defense against a charge of libel. 
For public figures, however, defamatory untruths are no 
longer sufficient to establish libel. To bring a successful 
libel action, public figures must now demonstrate both 
that the published material was defamatory and false, and 
that it was published with “actual malice”—that is, again, 
with knowledge of its falsehood or reckless disregard for 
its truth or falsehood. 

Obviously, it is much easier to demonstrate that a 
claim is false and defamatory than to demonstrate any-
thing about the state of mind of the person who made 
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the claim. In practice, it is nearly impossible to prove ac-
tual malice, and the standard simply invites journalists to 
be careless, or to feign carelessness, about the truth, since 
mere carelessness does not rise to the level of actual malice. 
As David A. Logan observes, the New York Times standard 
creates a “perverse incentive” for journalistic institutions 
to lower their editorial standards, since, to recover dam-
ages, “the plaintiff must prove that the defendant knew 
the statement was false or was subjectively certain of its 
falsity.” In these legal circumstances, “publishing without 
verification is the safest legal route, as an attempt to ver-
ify that turns up contrary information before publication 
can constitute reckless disregard for the truth and support 
liability. As a result, publishers are incentivized to do lit-
tle or no fact-checking, confident that the more slipshod 
their investigation, the less likely they are to be guilty of 
‘actual malice.’”5  The public figure’s difficulty in prevailing 
is reflected in the small and diminishing number of cases 
brought against the media in the post-New York Times v. 
Sullivan era.6   Journalists today thus have no serious legal 
obligation to publish only the truth. The New York Times 
standard has consequently made much American journal-
ism a threat to the reputations of blameless public figures 
and given the press an enormous and destructive power 
over the public discourse and the public mind. 

Several examples drawn from our history illustrate the 
magnitude of the change. In the early nineteenth century, 
the New York American published a story falsely claiming 
that the New York state attorney general had drunkenly 
presided over the legislature. When the attorney general 
sued, the editors attempted a defense that anticipated the 
later New York Times standard, holding that they could not 
be found liable if they had not known the story was false. 
The trial judge, however, rejected this standard and per-
mitted the jury to award damages—an outcome that was 
affirmed on appeal.7 
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As the nineteenth century drew to a close, substantially 
the same libel standard was upheld by William Howard 
Taft, future president of the United States and chief jus-
tice of the Supreme Court, then serving as a judge of the 
United States Court of Appeals for the Sixth Circuit. In 
the case in question, Theodore Hallam, a failed congres-
sional candidate, sued the Cincinnati Post for publishing 
an article falsely claiming that Hallam had been bribed 
to support another candidate. Hallam won his case, and 
when the Post Publishing Company appealed, Taft af-
firmed the verdict—and rejected the company’s argument 
that the article, though false, should not be actionable if 
published in good faith.8   

This standard was still being applied in the middle of 
the twentieth century. In 1941, prior to America’s entry 
into the Second World War, journalist John O’Donnell 
published an article claiming that the Roosevelt admin-
istration was secretly shipping war supplies to Great 
Britain. President Roosevelt promptly condemned the 
story as a “deliberate lie.” Shortly thereafter, the pro-Roo-
sevelt Philadelphia Record published an editorial labeling 
O’Donnell as an open “Naziphile”—a supporter of “most 
of Hitler’s aims,” including the “liquidation of Jews.” 
O’Donnell sued for libel and won. On appeal, the Record 
contended that the judgment violated its constitutional 
right to freedom of the press and that its liability should 
have been judged on whether it had published the editori-
al “solely for the purpose of causing harm to the plaintiff.” 
In 1947, the appeals court rejected this argument, hold-
ing instead that “want of reasonable care and diligence to 
ascertain the truth, before giving currency to an untrue 
publication,” properly exposes a publisher to a libel claim.9 

In all these cases, public figures used libel law to pro-
tect their reputations and to hold the press accountable 
for spreading defamatory misinformation. In none of the 
cases was it possible for the publishers to defend them-



8

selves merely by claiming that they had not deliberately 
lied or acted with a reckless disregard for the truth. Rather, 
the standards followed by the courts presupposed that libel 
was not protected by freedom of the press, and that libel 
had occurred—and was actionable—even when the pub-
lisher had propagated falsehood through carelessness or 
negligence. Put another way, the standards then prevailing 
assumed that the publisher had a duty to exercise some 
diligence in ascertaining the truth before publishing. 

The nation that lived under these reasonable and decent 
limitations nevertheless understood itself to be committed 
to the freedom of the press. In fact, that nation sought to 
support a press that was both free and restrained by a duty 
to tell the truth, instead of one that was licentious, abu-
sive, and dishonestly inflammatory. Soon, however, those 
salutary standards were to be swept away by the Supreme 
Court’s ruling in New York Times v. Sullivan, thus laying 
the foundations for the corrosive press culture from which 
America suffers today. 

A most striking example of the change wrought by 
the New York Times ruling is provided by the experience 
of Washington state legislator John Goldmark. Goldmark 
was defeated for reelection in 1961 after a number of crit-
ics had publicly condemned him as a communist. He then 
brought a libel suit against several individuals and organi-
zations, including a newspaper, that had been responsible 
for promoting these damaging claims. Goldmark prevailed: 
in early 1964, the jury in his case awarded him $40,000 in 
damages. Nevertheless, while post-trial motions were still 
pending in his case, the Supreme Court announced its rul-
ing in New York Times v. Sullivan. Accordingly, Goldmark’s 
trial judge, while admitting that the evidence showed 
the man was not a communist, nevertheless set aside the 
jury’s verdict, since nothing in the record showed that 
Goldmark’s libelers had known their claims were false or 
had acted with reckless disregard for the truth.10  
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The New York Times case thus ushered in a new era in 
American libel law in which public figures often cannot 
succeed in suing for libel even when they have been the 
victims of press defamation—an era, that is, in which 
there is no effective legal check by which to hold the press 
accountable for failing to publish the truth. In 1983, for 
example, Time magazine published a story claiming that, 
while serving as Israel’s defense minister, Ariel Sharon 
encouraged the massacre of hundreds of Palestinians by 
a Lebanese Christian militia. When Sharon sued in the 
courts of the United States, the jury found that Time’s sto-
ry was false and defamatory; but they ruled for Time none-
theless, since there was no evidence that the magazine had 
acted with actual malice.11

In 2012, NBC News selectively edited the audio of the 
911 call that George Zimmerman made prior to fatally 
shooting Trayvon Martin. The edit made it appear that 
Zimmerman was preoccupied with the fact that Martin 
was black, when in fact he had mentioned Martin’s race 
in response to questioning by the emergency dispatcher. 
Zimmerman sued NBC for defamation and lost. Even 
though NBC apologized and admitted that the edit was 
an error, the judge in the case found that Zimmerman had 
no right to damages, since he was a public figure and had 
not proved that NBC had acted with malice.12

Most recently, former Republican vice presidential 
candidate Sarah Palin brought a defamation suit against 
the New York Times for an editorial falsely linking Palin’s 
political rhetoric to a 2011 mass shooting in Arizona. The 
Times admitted that its claim was erroneous. Nevertheless, 
Palin’s suit failed because she was a public figure and could 
not show actual malice on the part of the Times.13      

These cases demonstrate the important change in our 
legal and political culture caused by New York Times v. 
Sullivan. Prior to this ruling, public figures possessed in 
American libel standards a legal tool by which to vindi-
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cate their reputations and hold journalists to account for 
publishing defamatory falsehoods. Since New York Times v. 
Sullivan, however, the wholesome restraint imposed on the 
press by the law of libel has practically vanished. Now, even 
those public figures who have admittedly been victimized 
by falsehood cannot sue successfully, since it is so hard to 
prove the recklessness and deliberate mendacity that char-
acterize actual malice. 

H O W  T H E  N E W  Y O R K  T I M E S  D O C T R I N E 
U N D E R M I N E S  D E M O C R A C Y  A N D  E Q U A L I T Y

Our circumstances tend to blind us to the tremendous 
damage the New York Times ruling has done to our nation. 
Accustomed to and formed by the unrestrained public cul-
ture that the “actual malice” standard has spawned, many 
Americans have come to believe that freedom includes an 
unlimited license to abuse the nation’s elected leaders and 
other public figures at will. For such Americans, a reversal 
of New York Times v. Sullivan appears as a threat to democ-
racy itself. This view is entirely incorrect. In truth, the New 
York Times doctrine undermines democracy by eroding 
our country’s capacity for genuine self-government and its 
commitment to equality.

Justice Brennan’s opinion in New York Times v. Sullivan 
defended the “actual malice” standard as necessary to pre-
serving the vigorous public discussion on which success-
ful self-government depends. The principle he chose to 
embed in American law, however, is in fact hostile to the 
end he was trying to achieve. Successful self-government 
depends on a public discourse that is not only vigorous but 
also accurate and enlightening. Under the “actual malice” 
standard, the media have little incentive to sustain such a 
discourse, for they effectively have no legal obligation to 
tell the truth about public figures. The result is a public 
discourse that diminishes the quality of democratic rep-
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resentation and undermines the quality of democratic 
deliberation.

The system of representative self-government does not 
necessarily result in good and enlightened government. 
Under such a system, the quality of government will nec-
essarily depend on the quality of the people elected to 
public office. The flourishing of our republic requires that 
those elected to positions of public responsibility are, to 
the extent possible, people of ability and integrity. Human 
conditions are such that there is a limited number of such 
people available. A prudently constructed constitutional 
system, therefore, will not disincentivize their political 
participation. But this is precisely what the New York Times 
doctrine does. It necessarily diminishes the number of 
people who will be willing to serve in public life by making 
public figures bear a heightened risk to their reputations. 
We would certainly diminish the willingness of citizens to 
hold public office if they had to pay an additional tax for 
doing so. The same pernicious effect results from telling 
citizens that they must submit to defamation, without ef-
fective redress, if they choose to enter public life. 

Diminishing the size of the pool of people willing to 
serve necessarily harms the public’s ability to choose those 
who will govern. Worse, the New York Times standard must 
also diminish the quality of the pool of people willing to 
serve. If the price of admission to public life is submission 
to defamation, then those citizens who are most solici-
tous of reputation, who care most about what their fellow 
citizens think of them, will be most deterred from public 
service. But those who are protective of their reputation 
are often the people of highest integrity. In any case, it is a 
poor policy that deters the honorable but not the shame-
less from entering public life.

The New York Times libel standard also erodes the 
quality of democratic deliberation. In a representative de-
mocracy, the people are to set the basic direction of public 
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policy by electing public officials with whom they agree on 
the major issues confronting the country and whom they 
can trust to conduct their offices with ability and integ-
rity. To perform this task well, the public needs accurate 
information about the candidates for public office. In a 
healthy democracy, the press would strive conscientiously 
to provide such information. It will, however, always be 
in the narrow interest of partisans—including a partisan 
press—to influence the outcomes of elections by misrepre-
senting the positions of candidates on controversial issues 
and by rendering the character of some candidates odious 
through defamation. 

This, for example, is what the Hillary Clinton cam-
paign and its supporters in the media intended to achieve 
by propagating the claim that Donald Trump was “collud-
ing” with Russia. They thought that, in the absence of that 
false claim, Trump’s platform might prove to be attractive 
to enough voters for him to win. Similarly, the enemies of 
Trump’s presidency sought to politically marginalize him, 
to destroy his reputation, and to prevent his reelection by 
assailing him as a racist, including by propagating the de-
monstrably false claim that he had said that some neo-Na-
zis were “fine people.”14 Again, these false and defamatory 
claims were made so vigorously precisely because the peo-
ple making them feared that, without them, Trump’s actu-
al priorities and actions as president might prove attractive 
to a majority of Americans.

New York Times v. Sullivan in fact encourages such be-
havior. The result is to diminish the quality of democratic 
government and even to reduce it to a sham. The quality 
is reduced because if the voters are not choosing candi-
dates based on accurate information they might as well be 
choosing at random. More gravely, however, this situation 
tends to reduce our self-government to a sham because it 
deprives the voters of the opportunity to cast their ballots 
on the basis of genuine, informed consent. The political 
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promise of the American regime is government by consent. 
Consent, however, can be denied not only by force but also 
by fraud. Where voters are manipulated into rejecting a 
candidate by political attacks resting on falsehoods, de-
mocracy itself has been in some measure defeated.

American democracy is committed not only to popular 
self-government but also to equality of rights. New York 
Times v. Sullivan, however, sets up an inequality of rights 
among different classes of citizens. Ordinary Americans 
enjoy the full protection of the law’s traditional libel stan-
dards. In contrast, public figures—an expansive category 
that includes not only public officials and political can-
didates but also celebrities and practically anyone who 
has achieved any public prominence—are burdened with 
the “actual malice” standard, and accordingly have dimin-
ished reputational rights. But it is no more consistent with 
American principles to hold that the reputations of the fa-
mous should receive less protection than those of ordinary 
people than it would be to hold that the property of the 
rich should receive less protection than that of the middle 
class or the poor. The proper aim of the law is equally to 
protect the rights of all. Under such a principle, it makes 
no sense to hold that those who have succeeded in life—in 
many cases through their own efforts—should have to en-
dure a higher risk of damage to reputation or to property. 
No sensibly governed democracy would tolerate such an 
arrangement.

Furthermore, the New York Times standard effectively 
makes journalism a privileged profession. Unlike all other 
professionals, journalists carry practically no liability for 
their negligence. If a physician carelessly prescribes an im-
proper treatment and thus injures the health of a patient, 
he can be sued for his negligence. It will not be necessary 
to prove that he prescribed the treatment knowing it was 
wrong, or that he acted with reckless indifference to its 
harmfulness. Similarly, if a contractor carelessly damages 
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a client’s property, the client can recover damages because 
of the contractor’s negligence—again, without having to 
show that the contractor acted with knowledge of the 
damage he would cause or reckless indifference to it. It is 
a violation of the principle of equality that all Americans 
are answerable for their negligence except for journalists. 
There is no reason to tolerate this inequality, especially 
when the deceptive reporting of journalists is so often 
damaging to the nation as a whole, while the damage 
caused by the negligence of other professionals is usually 
limited to unfortunate individuals.

Finally, the New York Times standard creates an unac-
ceptable inequality between the media and ordinary citi-
zens. Most national “reporting” in America is done not by 
independent journalists but by the employees of massive 
media corporations. These corporations make large sums 
of money by conveying information or alleged informa-
tion. Thanks to our current libel standards, such corpora-
tions can make money by selling defamatory falsehoods 
about Americans, all the while being free from any real 
danger of having to pay damages to those whose right to 
reputation they have assailed for profit. Here it is espe-
cially helpful to recall that the kind of “public figure” to 
whom the New York Times standard applies may include 
any public official—a category that includes small town 
mayors and school board members, as well as anyone seek-
ing such offices. The power of such people is negligible 
when compared to that of the corporations that might 
choose to make profitable “news” out of their lives, truth-
fully or not. Indeed, even most members of Congress have 
nothing like the megaphone possessed by the large cor-
porations who report on their careers. The consequences 
of New York Times v. Sullivan thus savor more of oligarchy 
than democracy.
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L I B E L ,  T H E  N A T U R A L  R I G H T  T O  R E P U T A T I O N , 
A N D  T H E  O R I G I N A L  M E A N I N G  O F  T H E  F I R S T 
A M E N D M E N T

There is another way in which contemporary Americans 
tend to be blind to the damage caused by the “actual mal-
ice” standard. We are inclined to think that the New York 
Times ruling strikes a prudent balance between the key 
competing claims. After all, it seems reasonable to sacri-
fice the reputational interests of public figures the better to 
protect the right to freedom of the press. Such thinking, 
however, obscures the real nature of the costs imposed by 
the New York Times doctrine. Libel is not just an imposi-
tion on someone else’s interests but an attack on the rights 
of another person—specifically, on the right to one’s rep-
utation.  

This is the understanding that informed the principle of 
freedom of the press embodied in the First Amendment. 
This understanding was shaped in the first instance by the 
English tradition of common law, a tradition famously 
summarized by William Blackstone in his celebrated and 
influential Commentaries on the Laws of England. According 
to Blackstone, the “security of his reputation or good name 
from the arts of detraction and slander, are rights to which 
every man is entitled by reason and natural justice; since, 
without these, it is impossible to have the perfect enjoy-
ment of any other advantage or right.”15  

It is worth emphasizing here that Blackstone presents 
security of reputation not only as a customary but a nat-
ural right. This view persisted in the political and legal 
culture of the Founding generation. Thus, for example, 
James Kent, in his Commentaries on American Law, treated 
libel in his lecture on “the Absolute Rights of Persons,” 
and observed that “the preservation of every person’s good 
name from the vile arts of detraction is justly included” as 
“a part of the right of personal security.”16 Similarly, James 
Wilson, in his Lectures on Law, referred to libel as “a crime 
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against the right of reputation.” He then went on to class 
libel with theft—a violation of the natural right to prop-
erty—in its gravity: “robbery itself does not flow from a 
fountain more rankly poisoned, than that which throws 
out the waters of calumny and defamation.”17

Justice Joseph Story, writing as a circuit judge in a 
federal district court in the case Dexter v. Spear (1825), 
likewise presented security of reputation as a right equally 
important as other rights commonly understood to be nat-
ural and fundamental by the Founders:

The case of libels stands upon the same general grounds as 
other rights of action for wrongs. The general rule of law is, 
that whoever does an injury to another is liable in damages 
to the extent of that injury. It matters not, whether the 
injury is to the property, or the person, or the rights, or 
the reputation, of another. The law has declared all these 
entitled to its protection; and whoever wantonly assails 
them must answer in damages for the consequences. Civil 
society could not exist upon any other terms. Injuries to 
the reputation, by gross slanders and degrading libels, are 
oftentimes more extensive in mischief, and more fatal to 
the public peace and to private happiness, than any which 
can affect mere corporeal property. Indeed, the dearest 
property, which a man has, is often his good name and 
character.18

It is evident that the Founders’ understanding is cor-
rect: security of reputation deserves to be classed as a nat-
ural right. This right is as deeply rooted in human nature as 
the right to personal safety or the right to security in one’s 
property. Human beings are by nature sociable animals. 
They are made to live together not only in families but 
in a larger society. Accordingly, they have natural feelings 
of concern for what others think of them. Anyone with 
experience of human life knows that to be publicly de-
famed is just as unpleasant and harmful as to be robbed or 
assaulted—and often more so. Because human beings are 
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naturally sociable, they require each other’s help to exer-
cise their rights fruitfully. Damage to reputation therefore 
harms one’s ability to enjoy other rights. If the community 
believes that you are guilty of some vile transgression, it 
will be hard to have friends, hard to get married, hard to 
earn a living, and perhaps even hard to remain safe. 

This account of reputation as a natural and fundamen-
tal right in turn informed the Founders’ understanding of 
the scope of the freedom of the press. According to that 
understanding, libelous or defamatory publication is out-
side the freedom of the press, properly understood, and 
therefore is simply not protected by the First Amendment. 
This understanding was held, moreover, as applying across 
the board to all cases, without reference to any distinction 
between public figures and ordinary citizens. The height-
ened, “actual malice” standard that the New York Times 
Court imposed was accordingly a judicial invention not 
rooted in the original meaning of the First Amendment.19

The Founding-era idea of freedom of the press did not 
originate with the First Amendment. Americans of that 
period considered this freedom to be part of the inheri-
tance of English liberty, which Blackstone had affirmed 
in his Commentaries on the Laws of England. Blackstone and 
the Americans of the Founding generation, however, also 
appreciated what contemporary Americans have often 
forgotten: that the “liberty” of the press must be distin-
guished from its “licentiousness.” Libel belonged in the 
latter category—outside the scope of the proper liberty of 
the press—and was accordingly subject to legal punish-
ment. According to Blackstone, the “liberty of the press, 
properly understood, is by no means infringed or violated” 
where “libels are punished under English law.”20

American legal theory and practice at the time of the 
Founding did not perfectly mirror Blackstone’s views and 
were more liberal in some respects.21 Nevertheless, the 
Founding generation held to Blackstone’s fundamental 
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point that libel or defamation is not part of the liberty 
of the press. For example, James Kent’s Commentaries on 
American Law affirmed that “the liberty of speech, and of 
the press, should be duly preserved” because the “liberal 
communication of sentiment, and entire freedom of dis-
cussion, in respect to the character and conduct of public 
men, and candidates for public favor, is deemed essential 
to the judicious exercise of the right of suffrage, and of that 
control over their rulers, which resides in the free people 
of these United States.” At the same time, however, Kent 
also acknowledged the traditional view that a libel is a le-
gal “grievance” and that “the law has accordingly consid-
ered it in the light of a public as well as a private injury.”22 
Similarly, James Wilson’s Lectures on Law observed that the 
“citizen under a free government has a right to think, to 
speak, to write, to print, and to publish freely, but with de-
cency and truth, concerning public men, public bodies, and 
public measures.”23 

Justice Joseph Story gave a similar account of the rel-
evant principles in the aforementioned Dexter v. Spear. 
There he explained that “no man has a right to state of 
another that which is false and injurious to him,” and that 
consequently “no man has a right to give it wider and 
more mischievous range by publishing it in a newspaper.” 
“The liberty of speech, or of the press,” he continued, “has 
nothing to do with this subject”—namely, libel. These lib-
erties “are not endangered by the punishment of libelous 
publications. The liberty of speech and the liberty of the 
press do not authorize malicious and injurious defamation. 
There can be no right in printers, any more than in other 
persons, to do wrong.”24 

As these passages indicate, the Founders understood 
that truthful criticism of public figures is a necessary com-
ponent of republican self-government. They equally indi-
cate, however, that the Founders placed false and defama-
tory claims in an entirely different category. Such claims, 
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they held, make no positive contribution to self-govern-
ment, are a violation of the right to reputation, and are 
accordingly not protected by freedom of the press. 

Viewing the question superficially, it may seem that 
New York Times v. Sullivan adheres to the original meaning 
of the First Amendment by holding that a defamed per-
son, including a public figure, may sue for libel and collect 
damages. But this is incorrect. The doctrine of New York 
Times v. Sullivan retains the shell of the traditional prin-
ciple that libel is not protected by the First Amendment, 
but then makes it practically impossible for a public figure 
to sue for libel successfully—even when that public figure 
has in fact been the object of false and defamatory publi-
cation—by imposing the “actual malice” standard. 

Justice Brennan’s opinion in the New York Times case 
incorporates distinctions and standards into American li-
bel law that are alien to the original meaning of the First 
Amendment.25 Neither Blackstone, Kent, Wilson, nor 
Story suggest that some libel cases are to be adjudicated 
under separate standards that make it especially difficult 
for public figures to prevail. They say nothing of “actual 
malice” in the sense that the New York Times Court uses 
the term, but instead hold that a publication is libelous and 
actionable if it meets the simple test of being defamatory 
and false.26 

C O N C L U S I O N :  S E C U R I N G  L I B E R T Y  W H I L E 
P R E V E N T I N G  L I C E N S E   

The “actual malice” standard of New York Times v. 
Sullivan is bad in theory and bad in practice. It is inconsis-
tent with the original meaning of the First Amendment, 
and it undermines key American principles such as indi-
vidual rights, equality, and democratic self-government. 
This doctrine should be repudiated by the Supreme Court 
at the earliest opportunity.
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Nevertheless, there is a danger in doing so. The dan-
ger arises from the increasingly illiberal character of the 
American Left. The Left has considerable institutional 
power, and it has revealed itself as more and more will-
ing to suppress speech with which it disagrees. A com-
mon slogan of the Left holds that “hate speech is not free 
speech”—with the tacit understanding that “hate speech” 
often includes speech that asks questions that the Left 
would rather not have to answer. If the New York Times 
doctrine is rejected by the Court, it is not hard to imagine 
some on the Left seizing on the opportunity to contend 
that what they label as “hate speech” should be treated 
as actionable defamation. In order to avert this danger, 
it is necessary to clarify two crucial distinctions: between 
opinion and fact, in the first place, and between individual 
rights and group identity, in the second place.

The traditional understanding of libel—that which 
prevailed at the time of the Founding and for many gen-
erations afterward—always included the privilege of freely 
sharing one’s opinions on public questions. As Blackstone 
observed, “Every freeman has an undoubted right to lay 
what sentiments he pleases before the public: to forbid 
this, is to destroy the freedom of the press.”27 Accordingly, 
even with effective standards against libel, citizens and 
media organizations will have considerable liberty to share 
whatever opinions they like about politicians, parties, and 
proposals. They may denounce their political opponents 
as fools, may inquire into and critique their motives, may 
label whole political parties as crazy or corrupt. What they 
cannot do, however, is use false facts to defame their op-
ponents. Traditional libel standards do not even require 
participants to stick to the facts when they are engaged 
in political debate. They may opine with as much freedom 
and as much passion as they can muster. These standards 
only require them not to resort to defamatory falsehood. 
Such standards surely preserve the possibility of vigorous 
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public debate while still averting the dangers of uncon-
trolled defamation.

Any reconsideration of New York Times v. Sullivan must 
also bear in mind that the core purpose of libel laws is to 
protect the individual right to reputation. On this view, 
while individuals can be injured by defamation and must 
have an effective right to seek justice, the same is not true of 
social groups. Nor may individuals seek damages because 
of alleged defamation of the group to which they belong. 
We live in an age in which group identity is celebrated and 
in which, accordingly, many people feel a sense of griev-
ance if the group to which they belong is criticized. We 
should of course strive to maintain a due civility, but the 
purpose of libel laws is not to shield people’s feelings from 
being hurt on the basis of the negative opinions that often 
accompany group differences but to protect the individu-
al’s right to his own reputation. Even with a restoration of 
traditional libel standards, the First Amendment will still 
offer a robust protection for freedom of debate, including 
the long-standing protection for ideas and utterances that 
many will find uncivil and even offensive.

Restoration of the pre-New York Times v. Sullivan libel 
standards will, however, establish a wholesome discipline 
for the American media. If the media attempt to make 
money and to influence politics by retailing false and de-
famatory materials about American citizens, they will have 
to contemplate the very real possibility of successful libel 
lawsuits. Reporters and editors will also have to consider 
the possibility that they might lose their jobs by getting 
their employer sued, along with the danger of the reputa-
tional damage to the media institution that will accompa-
ny a libel suit. And the CEOs of big media corporations 
will have to consider the financial harm that comes from 
paying out damages to litigants who successfully sue for 
libel. None of this would do anything to “chill” the robust 
exchange of information and ideas. To avoid these dangers, 
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media institutions would need to do no more than make 
sure of the truth of what they publish, especially when the 
matter damages a person’s reputation. There is nothing to 
lose and much to gain by insisting on such discipline—a 
discipline that would restore the original meaning of the 
First Amendment and would enhance rather than under-
mine our country’s commitment to rights, equality, and 
democracy. 
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