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FOREWORD

In rising escalation against her royal subjects, the Brit-
ish Parliament passed the Declaratory Act of 1766, declar-
ing not only the right to tax but, with an army to enforce
her will, the right to legislate and bind the colonists “in all
cases whatsoever.” 2 50 years later, it has not silently passed
over the American people that the administrative state,
with her army of bureaucrats, has tried to bind the Amer-
ican people in all cases whatsoever. And, to the same beat,
the American people have responded with revolution.

The Center for the American Way of Life has pub-
lished our provocations to engage the highest levels of
Congress and the Executive on ways we can reclaim and
save the American way of life. As Americans begin cele-
brating our country’s great achievements, we are excited to
introduce a special edition series of Provocations, advising
the current administration of the most important objec-
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tives and targets that will shape the next 250 years of our
country and beyond.

We are honored to open this special series with the ex-
cellent and profound scholarship of Dr. RJ Pestritto, who
has tirelessly investigated the operation of the adminis-
trative state, detailed the progressives’ assault against the
pillars of American self-government, and has taught and
met with many of those in the fight to restore the Ameri-
can constitutional republic.

We hope this provocation will continue the legacy of
guiding those in the highest ranks of our government,
and we hope this edition will inspire a new generation
of Americans to begin where our American founders be-
gan—by affirming our natural right and sacred duty to re-
sist those who wish to govern us without our consent.

Annalyssa Rogers

Acting Executive Director,
Center for the American Way of Life



GOVERNMENT
BY THE UNELECTED

How It Happened, and How It Might Be Tamed

Celebrating the 250" year of American independence
provides a fitting context for assessing where our gov-
ernment stands in relation to the vision and principles of
those who founded it. If a further justification were needed
for this assessment beyond the arrival of the anniversary,
Americans were treated in September to the deep thoughts
of Senator Tim Kaine, who asserted in a Senate hearing
that he found the notion of natural rights “very, very trou-
bling,” because that notion suggests our most fundamental
rights come from God and not from government. A rather
embarrassed Senator Ted Cruz, sitting in the same hear-
ing, had to point out that Kaine had just denounced the
words written by his fellow Virginian, Thomas Jefferson,
in the Declaration of Independence, expressing the very
purpose of the American Revolution and the most basic
argument for the establishment of the American national



government.!

That a sitting senator, and former candidate for the
vice presidency of the United States, saw no problem with
thinking that our rights as human beings are simply a mat-
ter of whatever our government wishes them to be at any
given time, says much about the state of the founders’ re-
publicanism. But sadly, there is nothing novel in this state
of affairs, since the assault on the Declaration’s bedrock
principles of natural rights and government by consent of
the governed began over a century ago, when America’s
original Progressives questioned just about every import-
ant aspect of the country’s founding political ideas. Like
Kaine, leading Progressive academic Frank J. Goodnow
complained in 1916 about the founders’ understanding
of rights, and urged that we adopt the view then current
among the regimes of Europe, where “the rights which
[the individual] possesses are, it is believed, conferred upon
him, not by his Creator, but rather by the society to which
he belongs. What they are is to be determined by the leg-
islative authority in view of the needs of that society.” You
have whatever fundamental rights the government, at any
given time, deems it convenient for you to have: “Social
expediency, rather than natural right, is thus to determine
the sphere of individual freedom of action.”

That original Progressive assault on the core ideas
and institutions of American government proceeded on
a variety of paths over the ensuing century, and this es-
say addresses itself to one of the most consequential: gov-
ernment by consent of the governed, based on the very
God-given rights celebrated in the Declaration and then
denounced by the likes of Goodnow and Kaine, has grad-
ually diminished over the course of the twentieth and now
twenty-first century, and been replaced by the government
of a permanent, unelected, and allegedly expert class. The
latest installments of this mode of government came in the



Obama and Biden administrations, which relied mostly
on rule by bureaucratic decree to implement major poli-
cies that were not popular enough to earn enactment by
the people’s elected representatives: immigration amnesty,
climate-change mandates, vaccine mandates, student loan
forgiveness, eviction moratoria, biological males in school-
girls’ bathrooms, and the like. Assessing the current state
of the republic thus requires a serious look at how deeply
the bureaucracy has come to be involved in making highly
consequential policy decisions and how removed our gov-
ernment has become from the Declaration’s principle of
consent. It also requires coming to grips with the reality
that disputes over these bureaucratic policies almost al-
ways play out in the federal courts—which are not exactly
the most democratic of our institutions.

An effort is now under way to see if some semblance of
government by consent of the governed can be restored—
to see if some power for governing can be recovered from
the unelected bureaucrats and judges, and reclaimed by the
elected branches, especially by the elected president. The
second Trump administration appears to be much more
serious and systematic about this effort than was the first;
from almost the first day of the president’s second term,
the administration has been at work in the most extensive
project since the New Deal to recapture for the elected
branches what has been given away over many decades to
the permanent bureaucratic class. This essay will look both
at how we got ourselves into this mess and at the current
prospects for getting ourselves out of it. Specifically, we’ll
proceed by addressing the following: (1) how the Progres-
sive Era featured a revolutionary assault on the founders’
republican and constitutional vision; (2) how the courts
enabled the forward march of this revolution in both the
constitutional and administrative law emanating from
the 1930s and subsequent decades; and 3) how the early



months of the second Trump administration have shown
a serious effort to reverse this decades-long trend and to
restore some measure of our original constitutional and
republican logic—and an assessment of the prospects for
ultimate success.

1

The Progressive Revolution Against the Founders’
Republicanism and Constitutionalism

The vision for today’s administrative state was articu-
lated in the American Progressive Movement of the late
nineteenth and early twentieth centuries. In light of the
many social and economic changes in the country since
the establishment of the American Constitution, Progres-
sive reformers contended that the original conception of
American government—with separation of powers as its
core structural feature—was no longer fit for the task of
running a modern nation-state. This contention was at the
heart of the Progressives’ deep and principled criticism of
the Constitution of the United States and their call for em-
powering a national administrative state. The Progressive
Era was the first major period in American political de-
velopment to feature, as a primary characteristic, the open
and direct criticism of the Constitution. While criticism
of the Constitution could be found during any period of
American history, the Progressive Era was unique in that
such criticism formed the backbone of the entire move-
ment. Progressive-era criticism of the Constitution came
not from a few fringe figures, but from the most promi-
nent thinkers and politicians of that time. The Progressives
understood the intention and structure of the Constitu-
tion very well; they knew that it established a framework
for limiting the national government, and that these limits
were to be upheld by a variety of institutional restraints



and checks. They also knew that the limits placed on the
national government by the Constitution represented
major obstacles to implementing the progressive policy
agenda. Progressives had in mind a variety of legislative
programs aimed at regulating significant portions of the
American economy and society, and at redistributing pri-
vate property in the name of social justice.’ The Constitu-
tion, if interpreted and applied faithfully, stood in the way
of this agenda.

The Constitution, however, was only a means to an
end. It was crafted and adopted for the sake of achieving
the natural-rights principles that the Americans had pro-
claimed in their Declaration of Independence. The Pro-
gressives understood this very clearly, which is why many
of the more theoretical works written by Progressives fea-
ture sharp attacks on social compact theory and on the
notion that the fundamental purpose of government is to
secure the individual natural rights of citizens. While most
of the founders and nearly all ordinary Americans did not
subscribe to the radical epistemology of the social compact
theorists, they did believe, contra Senator Kaine, that men
as individuals possessed rights by nature—rights that any
just government was bound to uphold and which stood as
inherent limits to the authority of government over indi-
vidual liberty and property.* This meant that the regulatory
aims of the progressive policy agenda were on a collision
course with the political theory of the founding.

This basic fact makes understandable the admonition
of Woodrow Wilson—a pioneering progressive intellec-
tual long before he entered public life—that “if you want
to understand the real Declaration of Independence, do
not repeat the preface.” Do not, in other words, repeat
that part of the Declaration which enshrines natural law
and natural rights as the focal point of American gov-
ernment. Taking Wilson’s advice here would turn our at-



tention away from the timelessness of the Declaration’s
conception of government, and would focus us instead on
the litany of grievances made against George III; it would
show, in other words, the Declaration as a merely practi-
cal document, to be understood as a specific, time-bound
response to a set of specific historical circumstances. Once
the circumstances change, so too must our conception of
government.

Wilson, along with other progressives like Goodnow,
championed historical contingency against the Decla-
ration’s talk of the permanent principles of just govern-
ment. The natural-rights understanding of government
may have been appropriate, they conceded, as a response
to the prevailing tyranny of that day, but, they argued, all
government must be understood as a product of its par-
ticular historical context. The great sin committed by the
founding generation was not so much in its adherence to
the doctrine of natural rights, but rather in its notion that
that doctrine was meant to transcend the particular cir-
cumstances of that day. By contrast, it was this very facet of
the founders’ thinking that Abraham Lincoln recognized,
and praised, in 1859 when he wrote of the Declaration and
its primary author: “All honor to Jefferson—to the man
who, in the concrete pressure of a struggle for national
independence by a single people, had the coolness, fore-
cast, and capacity to introduce into a merely revolutionary
document, an abstract truth, applicable to all men and all
times.”®

Recognizing the very same characteristic of the found-
ers’ thought, the philosopher John Dewey—arguably the
most prominent promoter of progressive ideas in the first
half of the twentieth century—complained, by contrast,
that the founding generation “lacked historic sense and
interest,” and that it had a “disregard of history.” As if
speaking directly to Lincoln’s praise of the founding, Dew-



ey endorsed, instead, the doctrine of historical contingen-
cy. Natural-rights theory, Dewey argued, “blinded the eyes
of liberals to the fact that their own special interpretations
of liberty, individuality and intelligence were themselves
historically conditioned, and were relevant only to their
own time. They put forward their ideas as immutable
truths good at all times and places; they had no idea of
historic relativity.”” The idea of liberty was not frozen in
time, Dewey argued, but had instead a history of evolving
meaning. The history of liberalism, about which Dewey
wrote in Liberalism and Social Action, was progressive—it
told a story of the move from more primitive to more ma-
ture conceptions of liberty. Modern liberalism, therefore,
represented a vast improvement over classical (or what
Dewey called “early”) liberalism.

This general progressive philosophy of modern liber-
alism had clear implications for the administrative power
of the nation-state. As Wilson conceded, Progressives had
a political philosophy nearly identical to that of socialists.
While they often opposed one another in the political dis-
putes of the day, Wilson understood that progressives and
socialists shared the ambition for a state where “all idea
of a limitation of public authority by individual rights be
put out of view,” and where “no line can be drawn between
private and public affairs which the State may not cross at
will.”® For Wilson, an all-powerful centralized state was
merely the logical extension of genuine democratic theory.
It gives all power to the people, in their collective capacity,
to carry out their will through the exercise of governmen-
tal power, unlimited by any undemocratic idea like indi-

vidual rights. He elaborated:

In fundamental theory socialism and democracy are almost
if not quite one and the same. They both rest at bottom
upon the absolute right of the community to determine
its own destiny and that of its members. Limits of wisdom



and convenience to the public control there may be: limits
of principle there are, upon strict analysis, none.’

For our topic in this essay, the important point of this
concept is the vision of centralized national administration
that it generated in Wilson and his fellow Progressives.
Progressives and socialists differed on practical politics,
Wilson explained, because Progressives saw that national
government was not at that time capable of handling the
vast new tasks that both Progressives and socialists wanted
it to take up. While socialists wanted the immediate and
radical transformation of government, Progressives under-
stood that the scope and structure of national adminis-
tration first had to be changed. As Wilson explained to
a hypothetical socialist in his 1887 essay “Socialism and
Democracy”:

You know it is my principle, no less than yours, that every
man shall have an equal chance with every other man: if
I saw my way to it as a practical politician, I should be
willing to go farther and superintend every man’s use of
his chance. But the means? The question with me is not
whether the community has power to act as it may please
in these matters, but how it can act with practical advan-
tage—a question of po/icy. A question of policy primarily,
but also a question of organization, that is to say of admin-
istration.'®

It is no coincidence that Wilson’s major work at this
time was on developing a new science of national adminis-
tration. His groundbreaking 1886 essay—“A Study of Ad-
ministration”—helped to launch the discipline of public
administration in the United States on the principle that
national administrative power could no longer be under-
stood within the context of the decentralized forms of the
American constitution.

Wilson had a strong apprehension about the influence



of politics on administration. He insisted that if Progres-
sives wanted to centralize a significantly increased super-
vision of private business and property in the national gov-
ernment, they could not do so until they had found a way
for expert administrators to make decisions on the basis
of objectivity and science as opposed to political consid-
erations. He thus advocated, in the “Study of Administra-
tion,” discretion for administrative policymaking and the
separation of administrative governance from politics."" In
so advocating, Wilson was extending the line of reason-
ing from an even earlier essay—“Government By Debate”
(written in 1882)—where he had contended that large
parts of national administration could be immunized from
political control because the nature of the policies they
made were matters of science as opposed to matters of po-
litical contention. The administrative departments, wrote
Wilson, “should be organized in strict accordance with
recognized business principles. The greater part of their
affairs is altogether outside of politics.”? As a young man
Wilson frequently expressed disgust with the dominance
of politics by narrow, special interests. He said repeatedly
that a career in politics was no longer a respectable or wor-
thy goal for an educated young man who was interested in
public service. He envisioned that the young and educat-
ed could, instead, form the foundation of a new, apolitical
class of expert policymakers for the national government,
trained in the emerging social sciences for service in a na-
tional government with greatly expanded responsibilities.
“An intelligent nation cannot be led or ruled save by thor-
oughly-trained and completely-educated men,” Wilson
explained. “Only comprehensive information and entire
mastery of principles and details can qualify for com-
mand.” He championed the power of expertise—of “spe-

cial knowledge, and its importance to those who would
lead.”*3



While Wilson’s novel approach to national administra-
tion was initially offered for consideration among fellow
academics, Theodore Roosevelt brought the idea squarely
into national politics with his New Nationalism campaign
for recapturing the presidency in 1912. Roosevelt took
the theme for his campaign from a speech he had given
on the New Nationalism in 1910. It was in that speech
that Roosevelt forthrightly made his call for an entirely
new order of national economic regulation empowered by
a new national bureaucracy.* He acknowledged that his
was “a policy of a far more active governmental interfer-
ence with social and economic conditions in this country
than we have yet had, but I think we have got to face the
fact that such an increase in governmental control is now
necessary.”” Centralized regulation was to be the principal
means for this stepped up level of governmental control,
and Roosevelt’s speech called for a host of new federal
agencies to take on the task.

Roosevelt, like Wilson, understood that the newly em-
powered federal bureaucracy could not coexist with the
original constitutional vision of federalism or of separa-
tion of powers.' While the framework of the Constitution
rested on each branch of government maintaining firm
control over its own jurisdiction'” and kept administration
subservient to an elected executive,'® this framework was
inadequate for the scope and eficiency needed for mod-
ern administration. Thus, the fathers of the administrative
state envisioned a congressional delegation of regulatory
power to an enlarged national administrative apparatus,
which they believed would be more capable of managing
the intricacies of a modern, complex economy because of
its expertise and its ability to specialize. And because of
the complexities involved with regulating a modern econ-
omy, they also believed it would be more efficient for a
single agency, with its expertise, to be made responsible
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within its area of competence for setting specific policies,
investigating violations of those policies, and adjudicat-
ing disputes. The fulfillment of the Progressives’ admin-
istrative vision thus required the evisceration of the core
constitutional principle of “non-delegation™—of the idea
that the Constitution’s separation-of-powers structure
could not be maintained if one branch were permitted to
give its powers to another. Instead, Progressives looked to
combine previously distinct functions within single agen-
cies. Moreover, they believed that administrative agencies
would never be up to the mission they had in mind if those
agencies remained subservient to the Constitution’s tradi-
tional branches of government. Since modern regulation
was to be based upon expertise—which was, its founders
argued, objective and politically neutral—administrators
should be freed from political influence.” Thus the consti-
tutional placement of administration within the executive
and under the control of the elected president was a prob-
lem, as Progressives looked to insulate administrators not
only from the chief executive but from political account-

ability altogether.

2

The Courts as Progressive Enablers

As the administrative state went from the idea stage
in the Progressive Era to the implementation stage in the
New Deal, it became necessary for courts to find ways
to fit the newly robust administrative apparatus of na-
tional government into a constitutional framework that
seems, on paper, to have little room for it. To this end,
the Supreme Court ceased applying the non-delegation
principle after 1935, and allowed to stand a whole body
of statutes whereby Congress delegates significant policy-
making power to administrative agencies.?! These statutes,
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to varying degrees, lay out Congress’ broad policy aims in
vague and undefined terms, and delegate to administrative
agencies the task of coming up with specific rules and reg-
ulations giving them real meaning. And federal agencies
are now regularly permitted to exercise all three powers of
government—legislative, executive, and judicial. The legal
scholar Gary Lawson offers this remarkable but accurate
account of how the American Federal Trade Commission

(FTC) works:

The Commission promulgates substantive rules of conduct.
The Commission then considers whether to authorize in-
vestigations into whether the Commission’s rules have been
violated. If the Commission authorizes an investigation,
the investigation is conducted by the Commission, which
reports its findings to the Commission. If the Commission
thinks that the Commissions findings warrant an en-
forcement action, the Commission issues a complaint.
The Commission’s complaint that a Commission rule has
been violated is then prosecuted by the Commission and
adjudicated by the Commission. The Commission adjudi-
cation can either take place before the full Commission or
before a semi-autonomous administrative law judge. If the
Commission chooses to adjudicate before an administra-
tive law judge rather than before the Commission and the
decision is adverse to the Commission, the Commission
can appeal to the Commission.??

The courts have also permitted the weakening of the
political accountability of administrators and the shielding
of a large subset of agencies from most political controls.
While the independence of so-called “independent reg-
ulatory commissions” and other “neutral” agencies is not
as clearly established as delegation and combination of
functions, the federal courts have certainly recognized the
power of Congress to create agencies that are presumably
part of the executive but are nonetheless shielded from
direct presidential control. Normally, this shielding is ac-
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complished by limiting the president’s freedom to remove
agency personnel.

As constitutional restraints on the national adminis-
trative state were eroded, federal courts came to rely on a
growing body of administrative law to govern the scope of
national administrative power. This body of law is ground-
ed in the Administrative Procedure Act (APA) of 1946
and the precedents that have been established as courts
have applied that law (along with the specific, “organic”
statutes that give life to individual agencies) during the
growth of the administrative state over the last eighty
years. Initially intended to rein in national administrative
power after the courts had loosened the constitutional re-
straints on it in the 1930s, the manner in which the APA
has been interpreted has led, notwithstanding some im-
portant exceptions, to even greater insulation from politi-
cal accountability for national bureaucracies, in both pro-
cedure and substance.

Procedural Administrative Law

On procedural questions, the APA was originally
thought to be a check on the discretion of agencies by
means of the many trial-like steps it imposed for formal
agency rulemaking (when an agency acts like a legislature)
and adjudication (when an agency acts like a court).?* Af-
fected parties are given in these steps, known as “formal”
rulemaking and adjudication, significant rights to partic-
ipate in the decision-making process and to present their
own evidence and cross examine witnesses, among other
things.”

The application of this procedural law in the decades
following its enactment has undergone a few distinct and
even contradictory trends. The first of these consisted of a
weakening of the restraints placed on agencies by the APA.
In several landmark cases from the 1970s, the Supreme
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Court greatly narrowed the category of administrative ac-
tions to which formal administrative procedures apply. In
the case of United States v. Florida East Coast Railway from
1973, the Court construed the triggering language for for-
mal procedures so narrowly as to virtually eliminate formal
rulemaking as a viable category of administrative law—in
this case, ruling that formal procedures did not apply to
a major rate-setting action of the Interstate Commerce
Commission (ICC).? This interpretation stood in contrast
to the near universal assumption at the enactment of the
APA that formal rulemaking procedures were largely writ-
ten for the express purpose of applying to agency rate-set-
ting. And in 1978, the Court strictly limited the procedur-
al restraints that could be imposed on agencies engaged in
informal rulemaking in the case of Vermont Yankee v. Nat-
ural Resources Defense Council, thereby reducing the ability
of affected parties to challenge agency decision-making
in independent, Article III federal courts.”” As Lawson
has pointed out, this move from formal to informal as the
standard process to be used in agency rulemaking came
just at the time when agencies—due to Lyndon B. John-
son's Great Society legislation—were coming to rely more
on rulemaking as a favored means of making the policies
with which Congress had charged them in legislation such
as the Clean Air Act.”®

Following this move away from formal procedural re-
quirements on agencies, it is true that courts in subsequent
decades sometimes changed their approach, involving
themselves much more deeply in the less formal categories
of agency procedure. But this has often come at the very
moments when Republican presidents have attempted
to extend greater control over agencies and to roll back
regulatory burdens. The upshot of the history on proce-
dural law is that courts in the decades following the New
Deal worked hard to liberate the bureaucracy from legal
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restraint, thus facilitating its growth into what we now call
the administrative state. Once that robust administrative
state was established, courts and interest groups re-en-
gaged, turning to procedural law as a means of protecting
the “accomplishments” of the administrative state from
presidents who thought they had been elected to rein in or
even roll back regulation.

Substantive Administrative Law

As these precedents developed on the procedural side,
judicial deference to national administrative power on
substantive questions came to be even greater, though this
is a somewhat more recent development. In one respect,
such deference seems perfectly consistent with the basic
tenets of the administrative state: national bureaucracies
were created because the national government was taking
on many of the police powers that had previously been
handled at the state and local level, and it needed the ex-
pertise of administrative agencies to accomplish the task.
The federal courts concluded, not unreasonably, that the
administrators in the bureaucracy were the experts on the
substance of the policies that they had been created to im-
plement, and that judges should not substitute their own,
amateur understanding of policy for substantive decisions
made by national administrators. Courts thus adopted a
sharply deferential posture to the substance of agency de-
cision-making.

'The difficulty with this principle, however, comes in the
fact that much of the substance of what agencies do in-
volves interpreting the laws they are charged with imple-
menting; and interpretation of law is, of course, supposed
to be the province of the independent judiciary. The Clean
Air Act, for example, places certain requirements for ex-
pensive pollution-control equipment on “stationary sourc-
es” of pollution; but the Act does not define “stationary
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source.”” Is a single factory—which may contain a number
of different emitting devices—a single “stationary source,”
or is each discrete emitting device within a single factory
its own “stationary source,” thus requiring the factory to
make a potentially crippling investment in a multitude of
diverse control devices? This seems like an obscure ques-
tion (as administrative cases often are), but it has major
policy and economic consequences. And since Congress
did not clearly address this question in the legislation, did
it intend for the agency to step in and, effectively, make
the law on the question? How much latitude do agencies
get to fill in the gaps left by legislation, much of which, in
our time, has become broad and vague? In the question
posed by the example, which was at issue in the 1984 case
of Chevron v. Natural Resources Defense Council,® the
Supreme Court concluded that gaps in the law should be
filled in by the agency charged with its implementation—
that when Congress does not directly address a question
in the statute, that lack of clarity can in itself be a kind
of express intent that the agency should have the power
to do so, and that courts reviewing agency action are to
grant significant deference to the agency’s interpretation
of the law.3! That conclusion established what is known as
the “Chevron Doctrine,” which became until very recently
the most important principle in American administrative
law. With it, we moved from the old, constitutional under-
standing—that for executive agencies to implement policy
the legislature must first enact law giving them warrant to
do so—to the understanding of national administration
that had prevailed until the Supreme Court began a grad-
ual re-evaluation over the last few years—that when Con-
gress fails to enact a policy, that failure or void is itself a
warrant for national administrators to make policy on the
basis of their own expertise. Until very recently much of
administrative law—and, thus, much of our understanding
of the power of the administrative state—came from court
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decisions applying the Chevron Doctrine to a wide variety
of administrative action.

One of the most interesting developments with this
growth of discretion for national administrative bodies
is that it came in defiance of the traditional ideological
divide in the federal courts. Judges commonly known as
“liberals” were to be found on both sides of the issues per-
taining to Chevron, as were those commonly known as
“conservatives.” In fact, the principal architects of the judi-
cial precedents I've described here—those integral to the
expansion of national administrative power—were former
Supreme Court Justice Antonin Scalia and former Chief
Justice William Rehnquist. Rehnquist authored the au-
thoritative opinions in both Florida East Coast Railway
and Vermont Yankee. And while Scalia was still an appel-
late court judge when Chevron was decided, he became
a forceful advocate for the most expansive application of
that case when he joined the Supreme Court—in fact, he
often drew the opposition of Justice John Paul Stevens
on this expansive view, who was himself the author of the
Chevron opinion.*

While it may seem strange that these “conservative”
judges were the principal advocates of a doctrine which
eventually gave the Obama and Biden administrations
the power they needed to govern through administrative
agencies, the historical context helps to explain it. Both
Rehnquist and Scalia came into national government at
a time when the executive branch seemed the only like-
ly place for their party to have any influence on policy;
Congress and the courts were seen as the sole province of
the Left in the 1970s. As lawyers and then judges, both
men would have been particularly concerned about the
rise of judicial activism in the federal courts during the
so-called “Warren Court” era, where most conservatives
were alarmed by a federal judiciary that appeared to be
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wading ever more deeply into policymaking on behalf of
progressive causes.* It is entirely natural, in this context,
for jurists like Rehnquist and Scalia to want to carve out
as much freedom from judicial oversight for policymaking
by executive agencies as they possibly could, as both had
worked as lawyers for Republican administrations and the
executive seemed to be the one area where Republicans
could be influential in national government.

This embrace of deference, even by some of the most
well known conservative jurists, arguably reached its zenith
with the Court’s 2013 decision in City of Arlington, Texas
v. FCC.**'This case brought out one of the most troubling
aspects of Chevron deference, bearing in mind that the
power of an administrative agency is defined in and lim-
ited by the statute that creates it. If under Chevron courts
were to give deference to agencies in interpreting the laws
they administer, would this not suggest that courts must
defer to agencies in defining their own jurisdiction and in-
terpreting the limits on their own powers? In other words,
unless Congress has been specific about what an agency
may not do, the Chevron Doctrine suggested that the
agencies themselves are the principal experts on the ques-
tion of how much power they do and do not have. As far-
tetched as that proposition may sound, it was affirmed by
the Court in City of Arlington, where the Federal Com-
munications Commission (FCC) had interpreted federal
law as giving the Commission the power to place limits
on the land-use decisions of state and local governments.*
Among other arguments, local governments contended
that the courts should not take a deferential posture to
agency legal interpretations like this because they are ju-
risdictional questions and deference in such cases would
mean that federal agencies effectively define the limits of
their own powers.* But the Court’s majority rejected the
contention that courts should increase scrutiny of agencies
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when they are defining the extent of their own jurisdiction.
As Justice Scalia wrote for the Court: “Those who assert
that applying Chevron to ‘jurisdictional’ interpretations
‘leaves the fox in charge of the henhouse’ overlook the re-
ality that a separate category of ‘jurisdictional’ interpreta-
tions does not exist.”’

I say that the City of Arlington case may have been a
turning point, because it sparked alarm by other conser-
vative justices—even Chief Justice Roberts**—and what
followed in the decade or so after City of Arlington were
several decisions narrowing Chevron, leading up to the
Court’s decision to overturn it altogether in 2024, as we
will discuss below.

3

The Present Attempt at Restoration

Thus far we have laid out the Progressives’ assault on
the republicanism and constitutionalism of the found-
ers, and have explained how the courts aided and abetted
the practical implementation of much of the progressive
vision for American institutions. As remarkable as the
Obama and Biden administrations were for their reliance
on extra-constitutional modes of governing, these modes
had been in the making for many decades, often with the
involvement of both sides of the partisan divide. This is
why the present efforts within the Trump administration
to push back on government by the unelected class are
truly jarring; they are the first efforts in living memory
to counter, fundamentally, the political culture that has
gripped the country—and both major parties—since the
Progressive Era and New Deal. But given the long histo-
ry of that culture, and its entrenchment in legal thinking
and practice, what kind of genuine restoration is possi-
ble? What progress is being made in the Trump admin-
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istration’s efforts, and what major hurdles have yet to be
overcome? The answers to these questions largely hinge on
three specific initiatives: (a) the effort to restore republican
control over national administration, by means of making
the bureaucracy more accountable to the elected president;
(b) the effort to get the federal courts to reverse their de-
cades-long acquiescence to government by the adminis-
trative state over government by consent of the governed,;
and (c) the attempt to prod Congress into asserting more
of its own Article I powers—especially a more active role
in regulating the power of the purse. This section will focus
on the first two initiatives.

(A) Making the Unelected Bureaucracy Accountable

to the Elected President

The early Trump-administration efforts to exert greater
presidential control over the bureaucracy came in the form
of DOGE—the Department of Governmental Efficien-
cy. This venture drew intense media and public attention,
due to the involvement of the idiosyncratic Elon Musk
and the light shone by him and his staft on some truly
outrageous examples of federal spending.”” But DOGE
was about more than reining in wasteful spending; it was
the beginning of the administration’s broader effort to
rein in an unaccountable bureaucracy.® Understanding
that effort requires understanding what DOGE was and
what it wasn’t, and how it has set up the broader proj-
ect of bureaucratic reform now underway in other parts
of the Executive Office of the President. Even though the
DOGE moniker stands for “Department of Government
Efficiency,” it’s not actually a “department” of government
at all. Departments of the government—actual parts of
the executive branch that execute the law—are themselves
created by law. They are not created by executive order, as
DOGE was. Departments or agencies—like the State De-

20



partment, or Veterans Affairs, or any of the innumerable
other agencies in the federal bureaucracy—only exist and
exercise power because Congress creates them, empowers
them, and funds them.

The original belief was that DOGE, very much in
contrast to a government “department,” was going to be
totally outside of the government. The president, after
all, is perfectly entitled to take advice from any group of
private persons, and he may rely on that advice to pro-
pose policy changes in government—either by using his
own executive powers or by working with Congress to get
legislation passed. At the most, the expectation was that
DOGE might take the form of a “federal advisory com-
mittee,” much like the Grace Commission had functioned
in the Reagan administration, which is still an outside
body, but has a kind of status in federal law that governs
how it can operate. Bearing in mind that these kinds of
special commissions have not been the sole province of
the political Right, another model might have been the
“Simpson-Bowles” Commission established by President
Obama in 2010. This commission was actually housed in
the president’s own Executive Office of the President, and
while not identical to the Grace Commission, the basic
idea was the same—that the ordinary institutions of gov-
ernment are not capable of self-discipline, the spending
and apparatus of the government need to be reformed,
and only some outside entity might have the objectivity
to come up with a truly effective set of recommendations.

To the surprise of many, President Trump went about
as far as he could go to make DOGE a formal part of
the government, short of going to Congress for legislation
creating it as a formal department or agency. His DOGE
executive order made it part of the Executive Office of
the President, which is very much part of the formal ap-
paratus of government—it is the part that works directly
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for the president, and is much more under his immedi-
ate authority than the traditional cabinet departments or
independent agencies.* Ironically, the Executive Office
came out of FDR’s presidency, where President Roosevelt
became increasingly alarmed at how far the progressives
in his own administration had gone in distancing the
bureaucracy from the president’s political control. FDR’s
Brownlow Commission was formed for the purpose of at-
tempting to reclaim some of the authority that his own
progressive aides had doled out to the bureaucracy, and the
Commission’s work became the foundation for the formal
establishment of the Executive Office of the President.*
In the Trump administration, in order to get DOGE im-
plemented right away, the president did not seek to create
some brand-new part of the Executive Office; instead, he
took the vessel of an existing entity in the Executive Of-
fice, and temporarily re-purposed and transformed it into
DOGE. This is how an obscure and nearly defunct entity
in the Executive Office called the “United States Digital
Service”—which had been created by an Obama executive

order—became the “United States DOGE Service.”

While much attention was paid to DOGE’s efforts on
tederal spending in the early months of the Trump admin-
istration, the deeper—but quieter—mission has now been
taken up by the more traditional parts of the president’s
Executive Office: by the Office of Management and Bud-
get (OMB) and the Office of Information and Regulato-
ry Affairs (OIRA). This deeper effort aims at rolling back
the extensive regulatory activity of the Biden and Obama
administrations, and at the tightening of presidential con-
trol over agencies that is essential if such a rollback is to
be successful. The DOGE efforts on spending were very
important in terms of focusing the public’s attention on
that problem, but were always going to be fairly limited in
terms of what could actually be taken on in the gigantic
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federal budget. Congress alone legislates on spending, and
so real spending reform has to be done by Congress.

'The Trump administration’s deeper project to rein in
the bureaucracy has proceeded on two primary fronts: (1)
a widescale reconsideration of regulations implemented
during the Obama and Biden administrations; and (2)
making bureaucratic entities fall in line with the presi-
dent’s agenda through a robust assertion of the president’s
power to remove agency commissioners and other top of-
ficials.

REGULATORY ROLLBACK

With respect to the first project—the reconsideration
and, increasingly, reversal of its predecessors’ regulatory
activity—the key to understanding the Trump adminis-
tration’s efforts is that the approach is very different than
the one taken in the president’s first term. Trump admin-
istration officials learned the hard way that effective, lon-
ger-lasting regulatory reform takes time; there is a process
established in law and in legal precedent, which the presi-
dent’s team often disregarded in his first term. This is one
major reason why they took it on the chin in court during
the first term, and why the regulatory reform effort was
largely ineffective.” This time around, the effort is very dif-
terent. There was clearly a careful assessment, during the
time that Trump was out of office, of what had to be done
to get it right, should the opportunity present itself again.
And the early executive orders of Trump’s second term set
in motion a more deliberate reconsideration of his prede-
cessors’ regulatory regime—one that uses the established
processes of notice and comment where necessary, and
pays more attention to the norms of administrative law. In
fact, many of the regulatory initiatives read as if they were
taken directly from recent Supreme Court pronounce-
ments on various doctrines in administrative law.* This
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is why—initial defeats due to forum shopping for district
judges notwithstanding—Trump’s ongoing regulatory re-
form efforts seem more likely to be upheld at the higher
levels of the judicial ladder.

One major example of this more deliberate approach
to regulatory reform is the announcement made by the
EPA in July that it is proposing the revocation of the
so-called “endangerment finding” that originated in the
Obama administration.” While it remains to be seen if
this revocation will be “the largest deregulatory action in
the history of America,” as EPA Administrator Lee Zel-
din has proclaimed, there is no question that it would be
hugely significant.*® This is because the finding itself was
the requisite precursor to the more specific and onerous
regulations, emanating from the Clean Air Act, that were
issued by the Obama and Biden administrations as part of
their agenda to fight “climate change.” The finding is the
legal instrument without which a host of subsequent regu-
latory mandates could not exist—on motor vehicles, pow-
er plants, etc. Instead of making a quick attempt to reverse
those specific mandates, the Trump administration has
instead targeted their core regulatory foundation—and it
is doing so through the appropriate notice and comment
process. While this kind of attention to procedural detail
will certainly improve the rule’s chances of surviving the
inevitable litigation, it remains a heavy lift given how se-
verely it proposes to disrupt the current regulatory regime.
Other important repeal efforts—on prior rules pertaining
to public lands and to national forests, to name just two
examples’’—seem even more likely to succeed, given the
administration’s second-term attentiveness to the regula-
tory repeal process.

'This more attentive approach is evidence that the parts
of Trump’s Executive Office that are most critical to rein-
ing in the bureaucracy—OMB and OIRA—are more
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effectively managing the president’s de-regulatory agen-
da and are, thus far, coordinating those efforts with the
relevant agencies. And they now have a very important
tool to aid in this coordination, which has flown mostly
under the radar since it was announced in the early days
of the administration. The regulatory entities within the
executive branch come in several different types: some, like
the EPA, are more accountable to the president because
they have a single administrator subject to presidential ap-
pointment and removal. But many others—the so-called
“independent regulatory commissions” such as the SEC,
FTC, FCC, and the like—were purposely insulated from
presidential control in spite of their very significant reg-
ulatory powers. And up until the current administration,
these agencies—even though they are part of the execu-
tive branch (where else, constitutionally, could they be?)—
were free to regulate without the president’s supervision
or involvement. In fact, they have been allowed to assert
interpretations of law that diverge from those of the pres-
ident and that govern other parts of the executive branch.
'This has meant, for instance, that an “independent” agency
could maintain a legal position that a law gives it certain
powers, even if the president and the Department of Jus-
tice hold that it does not. This state of affairs, which de-
fied the Constitution’s grant of all executive power to the
president, was put to an end by a Trump executive order
shortly after he was inaugurated.* That executive order
overturned an order promulgated by President Clinton,*
and it now requires that all regulatory activity—includ-
ing activity from the “independent” agencies—undergo
the OIRA review process. The point of this process is to
ensure that the regulatory activity of the executive branch
actually conforms to the regulatory views and policies of
the elected president. Those views and policies are repre-
sented in OIRA. This same executive order also forbids
any agency—including “independent” agencies—from
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maintaining an interpretation of law contrary to that held
by the president. If adhered to, this reform would mark a
very significant diminishment in the ability of the bureau-
cracy to make governing decisions contrary to the will of
voters, whose sole representative in the executive branch is
the president they have elected.

PRESIDENTIAL REMOVAL POWER

'The second prong of the Trump administration’s effort
to restore presidential—and thus republican—control over
the administrative state has been the wielding of the pres-
ident’s power to remove agency personnel in a manner not
seen since at least the 1930s. Its critics have decried this
effort as an assault on the independent, politically neutral,
non-partisan character of our regulatory agencies, much
as that description of the administrative state is difficult
to maintain with a straight face.’® More importantly, the
constitutional logic of Trump’s effort is perfectly straight-
forward. Constitutionally, all of these agencies are in the
executive branch—they are manifestly neither in the legis-
lative branch nor in the judicial branch, and since the peo-
ple grant national governing authority only through the
three branches of government, there is no place for them
to be other than in the executive. And constitutionally, the
only entity granted any executive power—“The executive
power,” as the language of Article II has it—is the presi-
dent. So again, constitutionally, how can there be agencies
exercising power from the executive branch that are some-
how independent of the president’s direction?

Not only is this a straightforward exercise of constitu-
tional logic, but of republican logic as well. We are sup-
posed to be living in a republic, not in an aristocracy or
technocracy. Expertise or an elite education are not what
grants individuals a right to govern; in a republic, power
may be exercised only by the people’s consent. How can
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republican government be maintained, if we have a large
swath of our administrative agencies making highly con-
sequential policy decisions while they are insulated from
accountability to the only elected official in their branch
of government? Yet Congress, since the Progressive Era,
has frequently walled off major parts of the bureaucracy
from presidential control, by way of limiting the pres-
ident’s power to remove top agency officials who might
be executing the law in ways contrary to his views—and
thus contrary to the views of the voters who elected him.
As with any public or private organization, the principal
way a chief executive ensures that his subordinates do their
jobs in the manner he wishes is through the ability to fire
them if they do not. How could the chief executive of a
corporation do the job for which his board of directors has
hired him, without the ability to control his subordinates?
Likewise, how can a president be expected to do the job
for which the voters have elected him, without the ability
to hire and fire his subordinates in the executive branch
of government? Yet in the laws establishing many of our
regulatory agencies, Congress has stipulated that their top
officials cannot be removed by the president—or, that they
can only be removed “for cause” and not “at will.”

The clear strategy of the Trump administration has
been to force federal courts—and the Supreme Court
specifically—to take a fresh look at this republican and
constitutional contradiction. As previously explained, the
Supreme Court itself has been a principal culprit, through
decades of precedent beginning in the 1930s, in allowing
Congress to pull off this constitutionally dubious insula-
tion of the administrative state. Yet it has also given in-
dications in recent years that the time may be ripe for a
reconsideration.

We should first say more about the removal power itself,
and its connection to the original conception of the presi-
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dency in Article IT of the Constitution. While the Consti-
tution is rather specific on how executive branch officials
are to be appointed, it is silent on the mechanism for their
removal, and thus there was a serious debate about that in
the First Congress, when under the leadership of James
Madison one of the very first orders of business was to es-
tablish the major executive departments.’! What emerged
from that early consideration was an understanding based
largely on the constitutional logic explained above: that
control over the hiring and firing of executive branch sub-
ordinates is an inherent part of the president’s having been
granted all of the executive power in Article II, and thus
that in the absence of specifically stated exceptions for the
purpose of checks and balances (i.e. the requirement for
the Senate’s advice and consent on appointments), the de-
fault rule must be that executive appointees are account-
able to, and thus removable by, the president.

'This understanding held, notwithstanding some nota-
ble controversies in the Jackson and Johnson administra-
tions, from the early republic into the twentieth century,
when the Supreme Court first had opportunity to address
it squarely in the 1926 case of Myers v. United States.>*
Chief Justice Taft wrote a weighty opinion in that case,
drawing heavily on Madison and the constitutional logic
of the First Congress, and affirming the president’s un-
checked removal power over executive branch officials as
a core component of his Article II powers. Yet this hold-
ing was upended less than a decade later, when the Court
overturned the president’s removal of an FTC commis-
sioner, employing some revolutionary legal reasoning that
continues to be a linchpin of the administrative state to-
day. Disregarding the separation-of-powers framework
that is the very foundation of the Constitution’s structure,
the Court endorsed two novel principles in Humphrey’s
Executor v. United States (1935): (1) that Congress could
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delegate “quasi-legislative” and “quasi-judicial” powers to a
commission in the executive branch; and (2) that because
the commission’s function was less executive than it was
legislative or judicial, the chief executive could permissibly
be denied removal power over its officers.”® Without this
upending of the separation of powers system, the admin-
istrative state as we know it could not have been built and
could not continue in its current form, as many parts of
the bureaucracy today operate on the basis of broad dele-
gations of legislative power from Congress and—by way of
limitations on the removal power—insulation from presi-
dents and the voters who elect presidents.

If the Trump administration wants to be serious about
reining in the bureaucracy and restoring some measure of
republican accountability to national administration, it
makes perfect sense that the administration would push
for a reconsideration of Humphreys. The time appears to
be ripe for such an effort, as the Supreme Court in recent
years has retreated from the logic of Humphreys—though
in incremental fashion, as is its wont under the leadership
of Chief Justice Roberts. These reconsiderations, while in-
cremental, have generated alarm and fierce resistance on
the Left, because it understands that they have been slowly
attempting to unwind the constitutional revisionism that
has facilitated the empowering of the bureaucracy over the
last go years. Nowhere is this clearer than in the direction
the Court has taken in recent years on questions of ap-
pointment and removal.

First consider the president’s power to appoint execu-
tive personnel, as the ability to hire subordinates is a critical
element in any chief executive’s prospects for implement-
ing his vision. The Constitution specifies that personnel
who are “officers of the United States” must be appointed
under the methods of the Constitution’s Appointments
Clause, found in Article II, section 2, clause 2. Defenders
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of the administrative state have sought to remove as many
administrators as possible from the umbrella of the Ap-
pointments Clause, as the need to undergo the constitu-
tional process of appointment creates a burden in staffing
and empowering administrative agencies. So the question
is, who exactly, among agency personnel, are “officers” re-
quiring the constitutional method of appointment?™*

An early, but slight, blow was struck against the admin-
istrative state on this question with the Supreme Court’s
1976 decision in Buckley v. Valeo.® In its attempt to shield
an agency—in this case, the Federal Elections Commis-
sion (FEC)—from the influence of the president, Con-
gress had devised a rather odd method of appointing com-
missioners,’® which led to the Court’s striking down part
of the statute on separation-of-powers grounds—the first
time it had done so to any statute since the 1930s. Buckley
held that FEC commissioners were indeed “officers,” and
that they therefore needed to be appointed in accord with
the forms of the Constitution.”” The statute in this case
failed to do that, because it vested part of the appointment
authority in Congressional figures not specifically named
in the Appointments Clause (namely, in the Speaker of
the House and the President pro zempore of the Senate).
Yet unfortunately Buckley soon became very much an out-
lier, as courts in subsequent cases typically took great pains
to find that agency personnel did not rise to the level of
exercising “significant authority,” which was the bar set by
Buckley to trigger the Constitution’s appointment process
for “officers.”

In its 2018 term, however, in the case of Lucia v. SEC,
the Supreme Court seriously undercut this trend of lower
courts narrowing Buckley and the scope of the Appoint-
ments Clause, finding that Administrative Law Judges
(“ALJs”) are indeed “officers,” and thus require a mode
of appointment specified in the Appointments Clause.*®
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ALJs are a staple of the administrative state, exercising
considerable power in many agencies, even though—prior
to the Lucia decision—their appointment was allowed to
be made in a manner not specified in the Appointments
Clause, because they were deemed not to be “officers.” The
Lucia case is especially significant in that it arose from a
controversy under the Dodd-Frank financial-regulation
law, which is the model law for advocates of an indepen-
dent administrative state.

'The removal power over agency personnel raises similar
issues, as the aim for advocates of the administrative state
is to shield agency personnel, as much as possible, from
presidential control. Humphreys Executor is the landmark
case on this question—a case, as we've detailed above,
greatly responsible for enabling the administrative state
by allowing Congress to create agencies in the executive
branch but to insulate them from presidential control.”’
The Supreme Court later expanded on this precedent in
the Morrison v. Olson case from 1988, where it permitted
Congress to shield even a federal prosecutor—as pure an
executive official as one can find—from presidential con-
trol.*

But the Court has since started retreating from its
constitutional revisionism in removal power cases. One
important example of this came when it ruled against a
new agency created by the Sarbanes-Oxley law: the Public
Company Accounting Oversight Board (PCAOB). The
PCAOB answers to the Securities and Exchange Com-
mission (SEC), and is appointed by the SEC, but its mem-
bers may not be removed at will. This arrangement effec-
tively sets up a double layer of insulation from presidential
control: the SEC cannot remove Board members at will,
and under Humphreys, the President cannot remove SEC
commissioners at will, either. This is too little control for
the president, the Supreme Court concluded in the case of
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Free Enterprise Fund v. PCAOB, decided in 2010.

Even more importantly, and more recently, the Court
further trimmed Congress’s power to insulate bureau-
crats from presidential removal in Seila Law v. CFPB—a
case concerning the structure of the Consumer Financial
Protection Bureau. This agency is the crown jewel of the
Dodd-Frank law, with a constitutionally questionable
structure, even as administrative agencies go: a single ad-
ministrator, not removable by the president, whose funds
are not subject to annual congressional appropriations. In
Seila Law, the Court overturned the statute’s prohibition
on at-will presidential removal and grounded its holding
on the agency’s single-administrator model, which distin-
guishes it from the multi-member commissions that, un-
der Humphrey’s Executor, are insulated from at-will presi-
dential removal.®? In both Free Enterprise Fund and Seila
Law, the Court went further down the road of embracing
the general principle of the unitary executive and the ne-
cessity of an at-will presidential removal power, yet de-
clined to follow the logical consequences of this principle
by extending it to agencies other than those at issue in
these particular cases. The Court still maintained, in other
words, that Humphreys Executor was good law—just more
narrowly applied.

Officials in the Trump administration, however, were
clearly paying attention to the trend in these recent re-
moval power cases. And the administration seems square-
ly focused on forcing the Court to confront the core of
Humpbhreys once and for all, as a centerpiece to making the
bureaucracy more politically accountable. This aim surely
explains President Trump’s numerous high-profile firings
of agency commissioners and other top bureaucrats who
were previously thought to be immune from presidential
removal. That the president is mostly losing when these
removals are initially challenged at the district-court level
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is unsurprising: in addition to the fired plaintiffs “shop-
ping” quite effectively for ideologically sympathetic dis-
trict judges, the laws in many of these instances explicitly
torbid presidential removals without cause, and those laws
are buttressed by the Humphrey’s precedent. Even if federal
district and appellate court judges happen to disagree with
Humpbhreys, they are bound to follow it unless and until it
is overturned by the Supreme Court. Understanding these
facts of life, the president is playing a longer game; his
administration believes that the recent signals from the
Supreme Court are in its favor, and—judging from the
few times these removals have reached the Supreme Court
thus far in Trump’s second term—the president appears to
be correct about the new inclination of the Court.

In its clearest indication of a new direction, the Su-
preme Court in May allowed the president to move for-
ward with his removal of a commissioner of the National
Labor Relations Board (NLRB).%* This removal had pre-
viously been enjoined by a lower federal court, relying on
the long-established legal understanding that officials at
the NLRB and similar “independent” agencies were in-
sulated from at-will presidential removal.®* Coming to
the Supreme Court on the emergency or “rocket” dock-
et, this was not a full-blown consideration of the case’s
merits; yet the Court proclaimed that the president was
likely to succeed on the eventual consideration of the mer-
its, and thus reversed the lower court’s injunction of the
president’s move. Most importantly, the Court proclaimed
the general principle that, “because the Constitution vests
the executive power in the President... he may remove
without cause executive officers who exercise that pow-
er on his behalf[.]’®® It cited as authority its own recent
caselaw, which has endorsed the older, Madisonian My-
ers precedent as the controlling, general principle, while
diminishing Humphreys to the status of an increasingly
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narrow exception.® It remains to be seen if the Court will
simply continue to narrow the application of Humphreys,
or overturn it altogether. With the NLRB—or even more
recently, with the Consumer Products Safety Commission
(CPSC), where a Trump removal was upheld in July—the
Court could simply say that the exception granted to the
FTC in Humphreys did not extend to the NLRB, CPSC,
or similar agencies exercising more inherently executive
functions.®” But the president clearly wants to force the
issue, which likely explains his removal in March of two
commissioners of the FTC—the very agency that had
been insulated from presidential removal in Humphreys.
And the Court has not only permitted the at-will removal
of the FTC personnel to stand while the case plays out
on the merits; it has now agreed to examine the case itself
and to consider the validity of the Humphrey’s precedent.®

On this recent line of removal cases, there was one very
interesting twist when, in May’s Trump v. Wilcox decision,
the Supreme Court sided with the president’s removal of
the NLRB commissioner. In giving strong endorsement of
the idea that elected presidents have to be able to control
agencies and thus be able to remove their top officials, the
Court took great pains to carve out an exception for the
Federal Reserve—a hugely important entity that has been
in the news for much of the president’s second term in
office, as the president and Fed Chairman Jerome Powell
have clashed over interest rates. In Wilcox, the Court sug-
gested that the Fed might be the sole agency able to retain
an exception from a president’s prerogative of at-will re-
moval.®’ Its reasoning for this exception was vague—un-
surprisingly, because it is not at all clear how the Fed, as a
matter of constitutional logic, is all that distinct from the
other “independent” entities in the national government
over which the Court has now permitted at-will presiden-
tial removal.”’ Even if, as a matter of policy, one might find
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good reason to support independence from politicians for
the Fed, that does not answer this constitutional question.
On the basis of the constitutional and republican logic that
appears now to undergird the Court’s new endorsement of
presidential removal power, it remains to be seen how the
Court might attempt to dance its way toward maintaining
the Fed’s insulation.

And once again President Trump is not going to let
the issue drop. Just a few months after the Court signaled
that it might stop short of embracing presidential removal
for the Fed, the president went right ahead and fired Fed
Governor Lisa Cook. To no one’s surprise, including the
administration’s, the removal was enjoined by a strategi-
cally chosen district judge.”* But the president is playing
to the higher levels of the judicial ladder, and the Supreme
Court will now ultimately have to explain why it is that
the Fed gets to make hugely consequential national policy
decisions while retaining its independence from the only
officials whom the voters have constitutionally empowered
to make such decisions—an independence that the Court
no longer seems inclined to extend to any other federal
entity.

And the Trump administration has thrown one addi-
tional curveball in this case. The law governing removal of
officials at the Fed is like many of the laws pertaining to
independent agencies: it says that the officials may only be
removed by the president “for cause.””* Similar to ordinary
employment or contract law, this is typically taken to mean
that one cannot be fired “at will” or, in this case, simply be-
cause a president may prefer an official more sympathetic
with his own policy views. Instead, at least as these laws
have generally been interpreted over the years, as long as
an official does not commit some serious wrong—theft,
bribery, other obvious forms of malfeasance—the official
is presumed to be safe from presidential removal, even if
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he is executing policy in a manner entirely at odds with the
wishes of the elected chief executive. The curveball with
the firing of Fed Governor Cook is that President Trump
said that this was not an “at will” firing, but instead that
he was removing Cook “for cause.””® She is the subject
of a criminal referral for mortgage fraud from the Federal
Housing Finance Agency and at time of this writing is also
the subject of a federal grand jury investigation.”* So even
if one were to say that it is constitutionally permissible for
Congress to restrict the president to “for cause” removals,
the president in this case is saying that there is a cause, and
is thus arguably following the letter of the law. As with the
question of “at will” presidential removals, whatever the
Supreme Court ultimately decides on “for cause” removals
will also have deep significance for the power of the ad-
ministrative state, and for the president’s ability to make
the bureaucracy more politically accountable.

(B) Can the Judiciary Help Tame the Bureaucracy?

Much of our discussion thus far of the president’s at-
tempts to rein in the bureaucracy has required us to con-
sider the litigation that inevitably comes with such at-
tempts and thus also to consider what course the courts
will ultimately follow. As we have explained, the courts
have been willing enablers to the growth of administrative
power in the decades since the Progressive Era and New
Deal origins of the administrative state. Yet the Trump ad-
ministration sees an opportunity to reverse this trend. In
addition to the positive signs in recent rulings on appoint-
ment and removal, there have been rulings in other recent
cases in the arena of administrative law that seem to invite
turther pushback on rule by agencies. This trend reached a
critical point in the summer of 2024, when the Supreme
Court issued a trio of critical administrative-law rulings,

the most important of which finally killed oft Chevron al-
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together. While the Court received the most attention at
the conclusion of its 2024 term for its decision on presi-
dential immunity in Trump v. United States, the blows it
struck against the discretionary power of the administra-

tive state deserve at least as much attention.””

In the case of Corner Post v. Federal Reserve, the Court
greatly expanded the period of time that individuals have
in which to challenge agency regulations.”® Under cur-
rent law, there is a general, default time limit—known as
a statute of limitations—giving a plaintiff a maximum of
six years in which to bring a civil suit against the United
States government for alleged harm, including many types
of challenges to the legality of a federal agency’s regula-
tions.”” But for a long time, courts had taken that to mean
six years after the regulation was promulgated, across the
board and regardless of a plaintift’s circumstances—so if,
for example, an agency made a regulation in the year 2000,
that regulation could be challenged by any potential plain-
tift only up until 2006 and not beyond, no matter that a
particular plaintiff might not actually be harmed by the
regulation until sometime after 2006. What the Court
ruled in Corner Post, however, was that the clock does not
actually start ticking until the particular plaintiff bringing
the case was actually harmed by the regulation. In other
words, if the agency hands down an illegal regulation in
2000, but an individual or company does not come un-
der its adverse effects until, say, 2020, that particular indi-
vidual or company actually has until 2026 to challenge it.
'This may seem like a minor procedural point, but what it
means is that it will be much more difficult for agencies to
hide behind the fact that certain of their regulations are
longstanding and have thereby become effectively immune
from challenge.

Then, in the case of the Securities and Exchange Com-
mission v. Jarkesy, the Court looked at how agencies im-
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pose civil penalties78—in particular, at the fact that in
most civil cases, agencies do not have to go to a traditional
court to hand down civil penalties, but instead can simply
impose fines through their own in-house system, where
one’s only option for appeal is to some other part of the
agency itself. The Supreme Court put an end to that, at
least for the SEC, in Jarkesy, where it said that the SEC’s
attempt to impose certain kinds of civil penalties trig-
gered a defendant’s right to a jury trial in an independent
court.”” While this is a fairly straightforward application
of the Seventh Amendment, which guarantees the right
to a jury trial in civil cases brought by any plaintift under
the common law where more than twenty dollars are at
stake, agencies nonetheless had previously been allowed to
act, essentially, as plaintiff, adjudicator, and initial court of
appeals all within their own walls. Justice Sotomayor, in
dissent, even made the remarkable argument that it should
be up to Congress to decide if a citizen’s Seventh Amend-
ment right to a jury trial in civil cases should be respected
at all.%° Evidently failing to grasp that the entire point of
the Bill of Rights is to protect certain liberties from discre-
tionary legislative control, Sotomayor reasoned not only
that Congress might have “good reasons” for dispensing
with jury trials in civil cases, such as “greater efficiency and
expertise,” but also, that the “Court’s job is not to decide
who wins this debate. These are policy considerations for
Congress in exercising its legislative judgment[.]”®" In
other words, the government might simply find it more
efficient to punish citizens with civil penalties, without
having to burden itself with a jury trial—never mind the
Seventh Amendment. The majority of the Court correctly
reasoned, quite to the contrary, that the punitive nature of
the civil penalty (as opposed to its being merely restor-
ative) necessarily triggered the Seventh Amendment right
to jury.®
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And most significant, in 2024, the Court ended its for-
ty-year practice of Chevron deference in the case of Loper
Bright v. Raimondo. Questions over Chevron’s meaning
and application were complicated and subject to decades
of refinement after its initial declaration in 1984; most ad-
ministrative-law casebooks had to shed hundreds of pag-
es once Loper Bright was handed down. Boiled down to
essentials, Chevron had allowed agencies to claim broad
authority to make policy, based on their own interpreta-
tions of vague statutes, and had required reviewing courts
presumptively to defer to these agencies’ judgments on
matters of law. The Court concluded in Loper Bright that
this deference doctrine violated the Administrative Proce-
dure Act, as Section 706 of the APA says that “the review-
ing court shall decide all relevant questions of law [and]
interpret constitutional and statutory provisions.”®* Yet
the decision did not go as far as it might have, because in
concluding that Chevron deference violated a statute and
in not reaching the question of the doctrine’s constitution-
ality, the Court necessarily implied that Congress might
be able to restore deference by changing the statute. This
point is made by Justice Thomas in his concurring opinion,
which contends that deference violates not just the statute
but also the Constitution’s definition of judicial power.?*

In any event, Loper Bright did put an end for now to a
doctrine that for decades had been at the heart of the ad-
ministrative state’s growth, and if we combine these 2024
decisions in Jarkesy and Loper Bright reining in the dis-
cretion of the bureaucracy with a doctrine that the Court
has been expanding for several years—the so-called “major
questions doctrine”—we can see how there is now a very
different, and more restrictive, legal environment within
which agencies must operate.®* Under the major questions
doctrine, the Court has basically said that on any policy
question of major significance, an agency cannot regulate
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unless it can show that Congress has given it explicit au-
thorization in a statute to do so. One can be forgiven for
thinking that this should be a rather obvious principle,
since agencies are only supposed to have the powers that
Congress gives them through law; but it is, in fact, a sig-
nificant change from the manner in which agencies have
been allowed to operate for many decades.

While these are promising developments, and create
the best legal environment in decades for reining in the
discretionary power of the bureaucracy, some serious chal-
lenges remain. It is certainly a positive development that
agencies must now undergo greater legal scrutiny; yet if
the end result is to shift governing power out of unelected
agencies, and into the unelected courts, one can reasonably
ask how useful this shift is for restoring government by
the consent of the governed. Courts have many means at
their disposal for second-guessing administrative decision
making, means that can be applied with equal force when
administrative decision making is in line with the policies
of the elected president, and when it is against his policies.

One of the most eftective tools that courts can employ
for this purpose is a provision in Section 706 of the APA
that allows reviewing courts to invalidate agency action
deemed to be “arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law[.]”* This provision
of the APA applies to agency policymaking, as opposed to
the agency legal interpretations that were the objects of
Chevron deference. Read plainly, the meaning of the APA
is straightforward: when the law directs agencies to make
policy, they must show that they have reasons when they
do so—that the policy is the result of some discernible
reasoning process. While reviewing courts do not get to
substitute their own reasoning for that of the agency, they
do get to ensure that the agency does more in justifying
its actions than what a parent might say to an inquisitive
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child: “because I said so.” Courts have come to call this
area of the law “hard look review,”¥’
must see in the reasons presented by agencies evidence

that the agency took a “hard look” at the policy question.

indicating that they

This area of review was a principal vehicle for courts to
stymie the policies of the first Trump administration. By
one count, federal courts invalidated actions of the Trump
administration over two hundred times during his first
term.®® A substantial portion of these rulings invoked ar-
bitrary and capricious or “hard look” review in concluding
that the administration had not provided sufficient rea-
soning to justify its actions, and applied the standards to
major policy areas such as the environment, immigration,
and the census. This kind of review presents something
of a dilemma for proponents of President Trump’s effort
to rein in the bureaucracy and make agencies more ac-
countable to the president’s policy priorities. On one hand,
“hard look” review is sometimes embraced by those who
are wary of the administrative state’s power, as it can be
a check on administrative discretion in cases where fun-
damental rights are affected. On the other hand, there is
reason to question the desirability of this trend from the
perspective of republican principles. Presidents making
regulatory policy changes often do so because they have
campaigned on the policies and feel as if they have a man-
date from voters to move administrative agencies in a par-
ticular direction. Such was certainly the case with Trump’s
first-term action on the environment and immigration, as
it was with Obama-era policies on the environment. Yet
the courts have maintained that such democratic reasons
will not, standing alone, be acceptable in the hard-look re-
view process.®

'The major controlling case here is Motor Vehicle Man-
ufacturers’ Association v. State Farm (1983), in which the
Supreme Court disallowed Reagan administration chang-
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es in regulations on automobile passive restraint systems.
Reagan had campaigned in 1980 promising to reduce reg-
ulatory burdens on domestic automobile manufacturers,
a stance that contributed to his election victory in auto-in-
dustry states like Michigan. When he came into office, his
administration justified rescinding certain automobile reg-
ulations by arguing that these regulatory rollbacks came
out of a change in political leadership in a democratic
country— that the voters had a valid prerogative, through
their election of a new chief executive, to affect regulatory
policy. But the Court was explicit in rejecting that reason-
ing as insufficient.” Instead, the Court insisted on seeing
technical reasons for the policy change, which is a point
worth emphasizing: the aim of the Court was not to stand
up for individual rights in an instance of democratic ex-
cess. The guiding principle was neither republicanism nor
liberalism, in other words, but the supremacy of agency
expertise, and that principle of expertise has become the
standard in these kinds of cases. This principle and the
State Farm precedent are still alive and well in the federal
judiciary, and they are potential roadblocks to President
Trump’s justifying his regulatory-policy changes on the
sole ground that he was elected by voters to make such
changes. Under existing precedent, such an argument,
standing alone, is not sufficient to win in court, and so the
Trump administration will also have to be careful to cite
technical reasons for its policy shifts, supported by expert
opinion, and to attend scrupulously to all requisite proce-
dures in the administrative process.

'The other roadblock to reining in the bureaucracy has
received much more attention: the opposition of “rogue
district court judges.””! More precisely, opponents of the
president’s administrative and spending reforms have
found great initial success in taking the president to court,
because the first forum for most of these lawsuits is at the
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district or trial court level—the first of the three rungs on
the federal judicial ladder. These are the most numerous
of the federal courts, and forum-shopping for a sympa-
thetic judge is thus fairly simple. This is particularly true
in states and judicial districts where conservatively orient-
ed judges are few and far between. As a practical matter,
while Republicans have focused most of their energy on
appointments to the circuit courts of appeal—the second
rung on the judicial ladder—Democrats have been much
more active in targeting district-court appointments. And
the practice of “senatorial courtesy” has enabled this effort:
even during Republican presidential administrations and
during periods of Republican control of the Senate, the
Senate’s rules require the sign-off of home-state senators
on the president’s district-court appointments. While the
Senate has ended this so-called “blue slip” process for cir-
cuit court appointments, it has been maintained for dis-
trict courts, and the practical consequence is that there are
today plenty of districts where the president’s opponents
can be assured of a sympathetic judge. Republicans them-
selves can hardly complain about this, as they have showed
Democrats the way. During the Obama and Biden ad-
ministrations, instead of taking on the president directly
through the exercise of the legislative power, the standard
Republican tactic was to sue the president in federal court.
And Republicans were also pretty adept at forum shop-
ping—taking their litigation to more conservatively ori-
ented judicial districts and thereby achieving some success
at stymying recent Democrat presidents.”?

Fighting the president through litigation in federal dis-
trict court also has another advantage for the president’s
opponents: it takes time. The usual tactic here has been to
petition for a very rapid initial consideration of a lawsuit,
and to get an ideologically sympathetic district court hast-
ily to issue a preliminary injunction.”® Such preliminary
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injunctions are not the final action of the court, nor do
they result from a serious consideration of the merits; in-
stead, they stop the president from carrying out his policy
while the court takes the time for a fuller consideration of
the lawsuit. But the president’s opponents are not primar-
ily interested in that fuller consideration; in fact, once the
preliminary injunction is obtained, they hope the litigation
proceeds as slowly as possible. The whole point is to run
out the clock, and ideally to avoid review by an appellate
court which might be less sympathetic. As the Claremont
Institute’s John Eastman has pointed out, this entire way
of proceeding relies on an abuse of preliminary injunc-
tions, which are being granted in defiance of the proper
legal standard. The party seeking a preliminary injunction
is supposed to face a very high burden: not only must they
show a likelihood of success when the merits of the case
are eventually decided; they also must show that they will
suffer “irreparable harm”if the president’s action is allowed
to continue while the case is fully litigated. And the bar
for demonstrating “irreparable harm” is itself supposed to
be quite high. As Eastman explains, those claiming “ir-
reparable harm” must show that they will suffer “an inju-
ry that cannot be remedied after the fact. It almost never
includes things for which money damages (plus interest)
can make the person whole. Take the typical wrongful dis-
charge employment case. Preliminary relief is almost never
permitted, because if the claimant succeeds, back pay with
interest would fully compensate him. The asserted inju-
ries are therefore not irreparable.””* In fact, the very case
that is cited as precedent for those litigating against the
president’s removal of agency personnel—Humphrey’s Ex-
ecutor—is a case that was brought by a deceased official’s
estate, seeking back pay.

'The ultimate fate of many of President Trump’s execu-
tive actions—removals and otherwise—will depend on the
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willingness of appellate courts and especially the Supreme
Court to police ongoing abuses in the district courts, and
to do so in a timely fashion. At the time of this writing, the
Trump administration has been almost entirely victorious
with cases that reach the Supreme Court, due in no small
part to the prudence of the Solicitor General in focusing
his emergency appeals on those cases most likely to find
traction with a majority of the justices.” And the Court
did seek to stem the widespread use of the so-called “uni-
versal” or “nationwide” injunction, whereby district courts
had been enjoining presidential action not just as it related
to the particular parties of a case, but to all similar parties
across the country. In Trump v. CASA, the Court ruled
that universal injunctions, for the most part, “exceed the
district courts’ power under the act of Congress that cre-
ated them (and, quite arguably, also exceed the Constitu-
tion’s Article III text that limits the judicial power to ‘cases
or controversies,’ though the Court did not reach that al-
ternative argument).””® While an important step in curb-
ing district-court abuses, the Court’s ruling in €484 did
leave some avenues open for further abuse: district courts
were left free to use class actions as a means of extending
their injunctions beyond the particular parties to a case,
and states were also left free to claim third-party status
and sue the president on behalf of their residents. Justice
Alito warned of this potential abuse in a concurrence to
CAS8A, and his prediction was fulfilled within 48 hours of
the decision’s announcement, as district courts immediate-
ly turned to the class certification process to bypass it.”” It
remains to be seen if the Court will foreclose these addi-
tional avenues for abuse, and if—more generally—it will
be willing to consider even more appeals of lower-court
injunctions on an expedited basis. The ultimate success of
many of the president’s initiatives will hinge in no small
part on this question.

45



(C) Conclusion: The Other—Forgotten—Popular

Branch of Government

This essay began with a reminder about America’s
foundation, 2 50 years ago, on the principle of government
by consent of the governed as articulated in the Declara-
tion of Independence. And it has proceeded to show how
the authority of consent has given way to rule by bureau-
cracy, and to consider current attempts by the president to
recapture some of the control that an elected president is
supposed to have over the bureaucracy if our system is to
retain its republican character. And surely this presidential
control is one vital, constitutional way in which national
government can be made accountable to its sovereign—
the people. But there is another, equally vital, and comple-
mentary way in which consent of the government can and
should be restored, after decades of rule by our unelected
bureaucrats and judges. That comes, of course, through
Congress.

As important as it is in our republic for the president
to bring the bureaucracy under his control, and thus un-
der the control of the voters who elected him, the only
reason this necessity presents itself is because Congress
has, by law, long ago abdicated the bulk of its Article I
powers in creating, empowering, and funding the admin-
istrative state. When President Obama, unable to get his
policy agenda through Congress, instead unleashed the
bureaucracy to rule by decree, Republicans in Congress,
empowered into the majority by the 2010 election, could
have used their Article I powers to push back. Instead, the
elected Congress went running to the unelected courts,
helping to usher in this latest era where almost all of our
major policies emanate from unelected agencies and are
then challenged in unelected courts. The only reason Pres-
ident Trump has needed to fight to regain some measure
of republican control over the bureaucracy is because Con-
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gress has empowered the agencies through legislation and
has continued to fund them through appropriations. And
while the Trump administration’s flurry of executive or-
ders is certainly one important way to restore democratic
accountability in our government—after all, the president
is elected and the bureaucrats are not—it would be far bet-
ter if Congress, equally representing the voters, pursued its
own legislative program of restoring popular government.
'The question of why it has not done so, and seems unlikely
to do so, is beyond the scope of our topic here.

Until that situation changes, the only immediate pros-
pect the country has for restoring the people’s sovereign-
ty over their government lies in the ongoing attempts by
their elected president to rein in the permanent, unelected
class that has come to power in the preceding decades. It
is fitting that the fate of that effort will be determined
as America reflects on the 250" anniversary of its inde-
pendence and on what the principles of the Revolution
require for the maintenance of our republican institutions.
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